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the Economy 





Cost of Living UP. Consumer prices continued to rise in February. The 
index reached a new all-time high of 118.7 per cent of the 
1947-1949 average All major groups except apparel shared 
this increase Food and housing showed the largest gain, 
reaching 113.6 and 124.5, respectively. The February increase 


was .5 per cent above January and 4.1 per cent greater than a 
year ago—February, 1956 


Manufacturing UP. In February, average weekly earnings were $82.41, 20 
cents higher than in January and $4.24 above February, 1956 


Wages and Average hourly earnings of production workers were $2.05 


Hours no change from the previous two months but 12 cents above 


February, 1956. It was the increase in the workweek, between 
January and February, that accounted for the rise in weekly 
earnings of factory workers in February. The increase in 
the workweek was .1 hours in keeping with the usual seasonal 
pattern 


industrial NO CHANGE. ‘The index of industrial production for Febru 


ary (seasonally adjusted) as 146 (1947-1949=100)—the same 

Production as in January—and one point below the peak of December, 
1956 The durabl index Vi 164; nondurables, 130; and 
minerals, which ro $ points, 133. Vhe composite industrial 
production index was 143 in February, a year ago 
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Consumer 
Credit 


Construction 


4iL.iONS OF DOLLARS 
so 


DOWN. Total consumer credit outstanding in January was 
$40.9 billion, down almost $1 billion from December, 1956, but 
vell ahead of January, 1956. Installment credit accounted for 
the majority of consumer credit—$31.2 billion—with auto paper 
making up almost half of this. New installment credit added 
during the month was $3.15 billion, and $3.4 billion was repaid 


during the month of January 


DOWN. ‘Total construction expenditures (seasonally adjusted) 
declined in February by $400 million and were $44.5 billion 
Private construction expenditures held their own and stood 
at $30 billion. Contract awards for 48 states in January were 
omewhat higher than mm the same month in 1956. The annual 
rate of nonfarm housing starts (seasonally adjusted) declined 
to 910,000 in February Applications for FHA commitments 
and VA appraisal requests increased, though, between January 


and February 


ADJUSTED ANNUAL FATES 


TOTAL NEW CONSTRUCTION 


PRIVATE 





Strikes 


1953 


UP. Work stoppages during January were at a relatively low 
level Fewer stoppages began during the month than in an 
January since the end of World War II, with the exceptior 
of January, 1948, and January, 1954. The number of worker 
involved and man-days of idleness were lower than in any 
postwar January except for 1955. A total of 325 stoppages were 
in effect in January (225 began during the month), idling 80,000 
workers for about 550,000 man-days of idleness 

Disputes over wages and related issues were a major caus« 
of nine out of 12 large strikes which began in 1956; but contract 
duration, work standards, pensions and other fringe benefit 
also figured in these strikes. The 98-day strike at the Unite: 
States Steel Corporation’s mills in Birmingham, Alabama 


occured over wage increases. The 156-day strike of 44,000 em 
ployees at Westinghouse was principally about wages. It re 
sulted in a five-year contract providing, among other thing 

increases in basic hourly wages in each year of the contract 
The 18-day strike at Firestone Tire and Rubber Company 
involving 21,000 workers over working conditions was settled 
by a 24%4-year contract providing for improved seniority vaca 


tions and other nonwage matters 
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Decisions of Courts and 
Administrative Agencies 








UNION CONTRACT— Negotiating a labor contract wit 
a union is not legal work, declared a New Jersey court. The 
fact that the person negotiating the agreement happened to be 
an attorney did not mean that the bargaining was within th 
realm of the practice of law. The court refused to use i 
to fix a reasonable attorney’s fee for the negotiating 
contract existed which established the size of the fe 
services rendered. /lenstein v. Herman Body Compan 
Cases % 70,491 


WHO IS A “PERSON”? \ poli 
son” entitled to the protection of the NLRA lared the 


It reversed its earlier position and follow the United Stat 


Supreme Court decision in the “piggy-back” case, which held that 


a railroad, even though subject to the Railway Labor Act, wa 
still a “person” under the NIRA. A county or other political 
subdivision is to be treated as a “person” entitled to relief u 
the NILRA Local l’nion A 313, International Brotherhood 
Electrical Workers, CCH Lapnok LAw Reporter (Fourth Edition) 


Volume 5, { 54,387 


NLRB RULE CHANGE A truck driv 
company growing and processing sugar cane was di! 
union activity and the NLRB ruled that as an industri 
he had been unlawfully discharged. The Ninth Circuit 
fully agree with the Board. It found that 
hauling cane from independent cane growers 
mill, he was an industrial worker; but when 
ployer’s sugar cane to the mill, he was an agricultural employ 
The court remanded the case to the Board for a determ 
under the Board's rule: Employees 
between farm and nonfarm work may » excluded 


industrial-worker classification when they devote a 


Labor Relations 





part of their time to agricultural work. This was the NLRB's 
Clinton Foods rule which it just abandoned, saying it was unnec 
essary to lay down a precise rule as to what proportion of time 
spent in nonfarm employment is needed for inclusion in a non 
farm unit.—NLRB v. Olaa Sugar Company, Ltd., 32 LAaBor Cases 
{ 70,558, and Rider & Sons, CCH Lasor Law Reporter (Fourth 


Edition), Volume 5, % 54,395 





WELFARE TRUST CONTRIBUTIONS Employer con 
tributions to a welfare-pension trust established by union con 
tract were prohibited by the Taft-Hartley Act, declared a federal 
court. The act prohibits payments of a “thing of value” to any 
“representative” of an employer's workers. Some of the purposes 
of this trust were to protect wages, rates of pay, hours and other 
conditions of employment, and to enforce the collective bargain 
ing agreement. The court enjoined employer contributions hold 
ing the trust was a “representative” of the employees. 
Conditioned -Air & Refrigeration Company v. Plumbing and Pipe 
Fitting Labor Management Relations Trust, 32 LABor Cases § 70,546. 


SELF-HELP BARRED—The government could not col 
lect the amount owed by a contractor for violations of the 
Walsh-Healey Act by withholding payment on the contractor's 
other contracts which were not subject to the federal government 
contracts law. The United States Court of Claims ruled that 
this self-help measure of the government was unlawful and could 
not be made after a suit to recover over-payments to the con 
tractor failed because it was not timely—within the statute of lim 
itations.—U/nexcelled Chemical Corporation v. U. S., 32 Lapor 


Cases § 70,562. 


UNINTENDED FLSA BREACH A federal court refused 
to enjoin an employer from violating the Fair. Labor Standards 
Act when his violation was unintentional. The court declared 
that an injunction is preventive and not penal. Since the em 
ployer promised to comply with the record-keeping requirements 
of the federal wage-hour law, it was possible that refusal of the 
injunction, rather than the granting of it, would be more likely 
to bring compliance with the act’s provisions.—Mitchell v, Bland, 
32 Lapnor Cases § 70,560. 


DISCHARGE-—-The NLRB declared that a company’s 


absentee rule, which said one thing but meant something else 


in the mind of the employer, was nothing more than a pretext 
for the discharge of an employee who was a union adherent 
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Although the worker was ostensibly fired for absences in viola 
tion of the rule, the Board found that he was actually fired to 
discourage further union activity by employees.—M itchell Plastics, 
Inc., CCH Lapor Law Reporter (Fourth Edition), Volume 5, 
{| 54,423. 


FOREMEN’S CONDUCT The behavior of severa! fore 


men during an employee campaign to replace an incumbent 





union amounted to unlawful employer unfair labor practices 
One supervisor demanded the temporary surrender of union 
membership cards by a worker; another told workers not to 


campaign during rest periods because this was company time 


for which the workers were paid; and another foreman ordered 


workers to remove union buttons, claiming that this was cam 
paigning on company time. The Board (affirmed by a federal 
appellate court) held that the demand for union cards was 
coercive and unlawful and that rest periods are not working time 
within the meaning of the rule which states that an employer 
can bar solicitation during working hours.—NLKAB v. Essex Wir 


Corporation, 32 Lawor Cases § 70,550 


NLRB ORDERS—A union may send an explanatory letter 
along with an NILRB order issued under a consent decree. The 
Board asked that the union be cited for contempt, charging that 
the union's letter was an attempt to make the NLRB order 
ineffective \ federal court held that the letter was merely in 
expression of the union's position, protected by the right of free 
speech. Along with each notice of the decree sent to member 
the union enclosed an explanation of why it had settled the case 

NLRB v. Teamsters, Local 627, 31 LABpor Cases % 70,523 


PICKETING—A union’s certification was no bar to the 
peaceful picketing by a defeated rival union, ruled a federal trial 
court when it refused to enjoin the picketing at the behest of the 
NLRB. The picketing was lawful even though its ultimate 
objective was displacement of the certified union. There was no 
proof of any intent to compel employer recognition of the de 
feated union, for the picketing was allegedly conducted for 
organizational purposes._-Douds v. Knitgoods Workers, Local 155, 


31 Lapor Cases § 70,522 


UNION AFFIDAVITS—A union may receive NLRA bene 
fits even though one of its officers filed a false non-Communist 
affidavit, declared the NLRB in conformity with a Supreme 


Court decision. The Board had dismissed a refusal-to bargain 
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charge against an employer, without consideration of the merits, 
because it found that the union admitted filing false compliance 
affidavits with the Board. The High Court held, though, that the 
Board was without authority to withhold the benefits of the 
NLRA from a union the officers of which have filed the required 
affidavits, regardless of their truthfulness. The Board reopened 
the case and found the employer guilty of an unfair labor practice 
Scientific CCH LAW 
(Fourth Edition), Volume 5, {f 54,390. 


Precision Company, [LABOR REPORTER 





BARGAINING UNITS 


that the Fourth Circuit contradicted itself recently in allowing 


At first glance it might appear 


a union to carve out its own bargaining unit. Some years ago 
it refused to allow a union, which had previously failed in an 
attempt to organize an over-all unit of production workers, to 
represent a smaller unit after being certified. The reason was 
that the NILKA provides that the extent to which workers have 
organized does not control the determination of an appropriate 
unit, This court just allowed a union to represent a smaller unit. 
In this case the distinction was that the union certified to repre 
sent the smaller unit was a different union than the one which 
failed in the earlier attempt to organize an over-all unit—NLRB 
v. Glen Raven Knitting Mills, Inc., 30 Lapor Cases § 70,154, and 


NLRB v 
Cases { 70,527. 


Pre-emption Settled 


In June, 1956, the United States Supreme 


there concurrent 


jurisdiction to 


that 


state 


Court decided was 


federal and restrain 
disputes 
March 


was no con 


violence which grew out of labor 


affecting interstate commerce. On 
25, 1957, the Court held there 
federal 
industrial 


National 


current state and jurisdiction to 


relations in 


Rela 


regulate interstate 


instances where the Labor 
Board refused to its jurisdic 


The Court held that the NILRB has 


exclusive jurisdiction and the states are pre 


tions assert 


tion 


empted from regulating labor disputes inter 
state in character. The exclusiveness of the 
jurisdiction of the National Labor Relations 
federal 
labor law was the key issue in Guss, d.b.a 
Photo Sound Products Manufacturing Com 
pany v. Utah Labor Relations Board, 32 Lapor 
Cases § 70,563, Amalgamated Meat Cutters 2 
Fairlawn Meats, Inc., 32 Lasor Cases § 70,564, 
and San Diego Building Trades Council 
Garmon, 32 Lapor Cases § 70,565 


Board in the administration of the 


232 


Morganton Full Fashioned Hosiery Company, 31 LABor 


effect of these decisions 
creates a no man’s land where the National 
Labor Board 


jurisdiction, as when the Board's self-imposed 


The immediate 


Relations refuses to exercise 
jurisdictional yardsticks are not met by the 
interstate business done by the 


The 


and 


amount oft 


employer States are precluded from 


stepping in governing labor activity 


which is in the exclusive jurisdiction of the 
would be regulated had 


Board, and which 


the Board not refused to assert its jurisdiction 


grew out ot disputes which 


Ohio 


The 


Cases 


arose in Utah, and California, and 


the decisions may well be regarded as 


labor, which much 


victories for organized 


preters to have its activities regulated by 


the federal laws 
wrote the 
that the 


who 


Warren, 


majority, 


Chiet Justice 


opinion of the declared 
laft-Hartley Act gives sole jurisdiction to 
the NILLRB over labor disputes which affect 
that a 


disputes 


commerce and state can 


these 


interstate 


not move into because the 
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Board declines to act f 

sudgetary reasons tho 
The Guss case involved an interstate em full 

ployer, who was subject to the NI R \ and number 

a certified union. The Utah Supreme Court 

held that the state board had power t 


and 
entertain an unfair labor practice proceeding 


validity 
under the state labor relations act afte: ; 


jurisdiction had been denied by the NLRB 
on the grounds that the employer's 


jurisdicti 
jurisdictional 
tions were predominantly local in jurisdic 
and that it would not effectuate the labor 


of the NLRA to exercise jurisdiction 


The Fairlawn case vas another instance 


1 
of federal versus state jurisdiction. Here 


an Ohio court of appeals aflirmed a tria 
court’s decision that an injunction suit 
against picketing was within the jurisdictios 
of the state court where the business of the 
picketed employer did not meet NI 
yardsticks and the picketing was contrary 
to state public policy and, therefore, subject 
to injunctive restraint. The picketing was 
conducted by a minority union for recog 
tion purposes. The Ohio Supreme 
dismissed an appeal from the decision 


the appellate court 


The Garmon case origmated in Calitornia 
Here picketing for the purposes of a closed 
shop did not violate state law, but was ar 
unfair labor practice under NLRA 
California Supreme Court held that a st: tand trial 
court could award damages and enjoin tl! ' 
picketing. The NIRB had refused previ ay mmerci 
ously to assert its jurisdiction over these hicl ( politics 
same parties in a representation case | , 
it applied its jurisdictional tests 


The Supreme Court reversed 
case and vacated and remanded 


j 
accompanying cases, /aiwrlawn and Garm 


Chere 1s a thread « Congressional 
to assu untiormity ung throug! 
decision In Guss } ourt said 

| 
5S Has expressed t 


uniformity,” and 


id not 








‘Congres dic 
agencies, or to 
o decide how con 

tate law must be r to make 
lecision was IV ] ( National 
Relations Board his 
xcellent example 


was specific in its requirement 


The Court said that Conere 


reach the full extent « 

the commerce clause 

National Labor Relations Act wl 
powered the National Labor Relati« 


to prevent any person trom engaging 
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to outlaw the use of union funds alleged in 


the indictment. 


An important question was raised by 
virtue of the Federal Corrupt Practices Act 
which was not passed upon by either the 
district or Supreme Court. That was the 
very constitutionality of the statute. Does 
the prohibition of the Corrupt Practices Act 
abridge freedom of speech and press? The 
Court did not reach this issue. The Court 
explained its avoidance of the issue on the 
grounds that only an adjudication on the 
merits can provide the concrete factual 
setting that sharpens the deliberative process 
especially demanded for constitutional de 
cision. The Court heeded what it called 
“The impressive lesson of history” of not 
validity of an act of 


passing upon the 


Congress “unless absolutely necessary to a 


, ; 
decision of the case.” 
Justice 


Justice 


A dissenting opinion written by 
Douglas, and concurred in by Chief 
Warren and Justice Black, pointed out that 
the law was an unconstitutional denial of 
the right of free speech 
constitutional in view of the 
command of the First Amendment that 
Congress shall make no law that abridges 
free speech or freedom of assembly ? 


“Can an act suo 


construed be 


” 


Whether or not the television broadcasts 
were paid out of general dues of the union 
membership or were paid for by voluntary 


contributions is a question which may affect 
who 
dues to 


a minority of union members—those 
object to the use of their union 
espouse one political view. “Perhaps minor- 
ity rights need protection,” the dissent con 
tinued. “But this way of doing it is, indeed, 


burning down the house to roast the pig 


” 


Rival Union Liable 
for Unlawful Strike Damage 


The United States Court of Appeals for 
the Fourth Circuit held that an em 
ployer whose workers are represented by a 
union certified more than a year earlier is 
not required to yield to a rival union’s rec- 
ognition demand, The employer 
the rival, under the Labor Management 
Relations Act, for damages resulting from 
its unlawful recognition strike 

Several after a Stone Workers’ 
union had been certified by the National 
Labor Relations Board to represent a group 
of employees, a number of employee-mem 
successfully induced to join a 
rival union—the United Mine Workers, Dis 
trict 50. When the employer refused a 


Mine Workers’ demand _ for 
234 


has 


can sue 


years 


bers were 


rec ognition, 


based on an unsupported claim of majority 
the rival called a 
strike. The employer insisted that the 
its workers be determined by a 
However, this could not be 
had not 


support by the union, 
wishes of 
ballot. 
done by the 
plied with the affidavit filing 
provisions of the National Labor Relations 
Act. The employer, in addition, based its 
refusal to recognize the rival partly on the 
basis that there were unrevoked due-deduc 
incum 


secret 
union, It com 


and 


rival 
report 


tion authorizations in favor of the 
bent union which had been executed by a 
majority of its employees 

Prior to the strike by the Mine Workers, 
the incumbent union notified the employer 
terminate its contract and 
one. A new contract 
effective on January 


of its desire to 


new was 
executed to become 
15, 1953. The rival union began its strike 
on January 9. The strike was accompanied 
by violence. It was halted by a federal 
court injunction obtained by the National 
Labor Relations Board. The Board then 
proceeded to hear the employer’s complaint 
against the rival union and held that the 
strike was unlawful because the incumbent 
still valid. How 
denied recovery 


negotiate a 


was 
court 


certification 
ever, a federal trial 
for damages on the ground that the strike 

(Tungsten Mining Corporation 
Mine Workers, 30 Lapor Casi 


’ 
union $s 


was lawful 
uv. United 
{ 70,103.) 
Since certification protects a union against 
inroads by rivals for only year, the 
Mine Workers had a right as the workers’ 
new strike for recognition after 
that time, the court reasoned, and the em 


one 


chow e to 
“was without justification in law” in 


ployer 
upon certification 


conditioning 
The Fourth Circuit reversed (31 
Cases ¥ 70,509) It held that even if the 
employer could have recognized the rival's 
recognition, it was not required 
Since no proof of the 
lack of it had been pre 
the employer or to the 


recognition 


LABOR 


claim for 
to do so rival’s 
majority status OF 
sented, either to 
National Labor Relations Board, the appel 
late court refused to admit such evidence in 
the damage suit. The 
defend the Taft-Hartley 


evidence of its 


rival union could not 
damage suit by 


offering majority status, 
number of em 
strike, or by 


union 


solely on the basis of the 
participating in the 


that the incumbent 


ployees 
offering evidence 
no longer represented a majority of the em 
ployees, where the rival deliberately refused 
to offer such evidence at the earlier NLRB 
The 
its merits 


proceeding case was remanded for a 


trial on 
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Research on the Results and Impact 


of NLRB Decisions 


By BERNARD SAMOFF, Chief Field Examiner, Philadelphia NLRB Office 





The views expressed herein are the 
author's and must not be taken as 
the official pronouncement of either 
the NLRB or its General Counsel. 
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of research on the 
NLRB decisions has been quite noticeable 
\ random, but | believe reflective, sampling 
those attending the eighth annual 
(1955) of the Industrial Relation 
Association confirmed a long-held 
studies deserved the atten 
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While thinking 
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Time 
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this subject, I saw a New Y ork 
1956) about the 
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Economic 
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Science \ 


recently c¢ 
and Allied 
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Scholars” 


sociation 


“Week for 


ot 


Social 


observations, the 


“The 


editorial noted scholars 
Judge J. Warren Madden 
research on the NLRB's di 
position of industrial- v. craft-unit issues It 
would be interesting to have a follow-up on 
the [NLRB] decisions to see whether the indus 
trial have succeeded in digesting what 
they with the sanction of the Goverr 
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In a stimulating and provocative address,’ 
Professor J. Dougla furnishe 
attribute’ 


Brow 
which research in in 


should 


“two-level 
relations t “specif 


to the 


dustrial mee 
ob erved in the 


to 


relevancy conditions 


study itself, and broader relevancy 


the accumulating body of mene ralization.” 


In Professor Brown's vie the single 


most important objective of the findings of 


mdustrial relation rch ts 
“In field, if 


from affairs 


resea practical one 


divorced 


findings are so 
that they 


present or tore seeable like lihood ot! applica 


our 


practical have no 
tion, it may be questions d whether they are 
verbal exercises rather 


to the know 


mathematical or 
solid 
of an art.” 
It is 


uggested 


not 


than contributions ledge 


that the research 


involves 


submitted type of 


here “problem poli y” 
projects which more than satisfy the “two 
and “practical finding 


level attribute” 


lucidly—and imploringly—developed by Pro 


fessor Brown 

To consider re 
NLRB 
an effort 
should (2) 
kind of (3) 
trative research topics and (4) why so little 


on the results of 
proper 
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will be 
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research is 


there research, what 
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Why There Should Be 
Such Research 
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in anyone’s mind about 
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industrial relation 
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federal govern 
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* Although the useful and 
of this research stressed, I 
the impression that the practical pay 
the sole reason To find out’ and ‘‘to 
basic knowledge for its own sake’’ are 
objectives which must never be ignored 
research (‘‘The Basic Reason for Bask 
New York Times, January 15, 1956) 
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limited in scope and did not reflect the 
type of research proposed herein. To date 
Congress has not established a new joint 
committee nor appropriated funds for the 
purpose of research on the effects of NLRB 


decisions 


Even if the NLRB and the Congres 
sional committee were carrying on such 
research, some would have serious mis 
givings about the objectivity of such work 
It is one thing to accumulate statistical and 
related data and another to develop a broad 
research project which, among other things, 
requires selecting areas of investigation, 
methodology, what data are to be collated 
and analyzed, and which conclusions are 
to be published. However much one respects 
the valuable, and previously unexplored, 
research tasks of Mr. Saposs and Professor 
Brown while both were employed by the 
Board, there is much to be said for wetting 
the fresh insights and = noninstitutional 
(NLRB) views of university researchers 
These should provide instructive under 
standing if the research is treated sym 


patheti ally 


What about nongovernmental research 
Perhaps the best—if not the only—illustra 
tion was the work done by Professor Brown 
in 1947 and 1948 when, though not an em 
ployee of the NI RB, with its cooperation, 
she was gathering data for the volume on 
the NIRA which she and Professor Harry 
A. Millis wrote In digging out materials 
for this book, she interviewed employers, 
unions, present and former NILRB members, 
Washington and regional NILRB personnel, 


and persons regularly working in the field 
of industrial relations. Professor Brown's 


research for this volume was not similar 


to the type of researe h she conducted when 


employed by the NLRB.” 
Apart from the Millis and Brown book 


and it is in the main not confined to 
reporting on the results of NLRB decisions 


my investigation discloses few studious 


inquiries on the effects of NLRB decisions 


" This point is well illustrated by the follow 
ing observations of former NLRB Chairman 
Guy Farmer “TIT approve of public discussion 
of our [NLRB] performance and welcome pub- 
lic interest and public appraisal! In this way 
it may be hoped that there will develop a 
genuine public opinion of this quasi-judicial 
agency The Board cannot, of course, expect 
public support unless we deserve it It is 
equally true that, over the long pull, a public 
agency is likely to be no better and no worse 
than the public expects, and indeed demands.”’ 
43 Georgetown Law Journal 335 (March, 1955) 

Millis and Brown, From the Wagner Act to 
Taft-Hartley (The University of Chicago Press 
1950) Some reviewers have called it the most 
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Caretul perusal of the IRRA’s published 
papers from 1948 (first annual meeting) to 
1955 reveals no research of the type dis 
cussed herein. Save for several papers on 
national emergency strikes, there are only 
a few passing references to the act. Although 
the papers delivered at the spring IRRA 
conferences are not published, if memory 
of the printed agenda is accurate, the sarm< 
pattern prevails. Of the eight presidential 
addresses delivered at annual IRRA meet 
ings, four, in some part, dealt with research 
in industrial relations, but none of them 
suggested or discussed research on the 
effects of NLRB decisions 

Other research periodicals and university 
research institutions are similarly barren in 
this field Thus, an examination of the 
January, 1952, to April, 1956 issues of the 
Industrial and Labor Relations Review,” some 
19 periodicals, reveals that out of approxi 
proximately six were on the NLRA. Of 
the se, two discussed national-emerygency di 
putes, one dealt with the NILRB-New 
York State Labor Relations Board juris 
dictional conflict, and the remaining thre 


are indicative of the type of research whicl 


mately 152 articles and discussions, ap 


is being suggested.” 

lhe University of California, Los Angeles 
and Berkeley divisions, is another center 
intensive and comprehensive research and 
publication in industrial relations An ex 
amination of its list of reprints, pamphlet 
and books discloses that, out of approxi 
mately 113 titles, six reprints reflect re 
search on the NLR .. but none of them 
deals with the effects of NLRB decisions 
The competent and popular pamphlet series 
does not contain a single one dealing wit! 
the NLRA 

The April, 1955 issue of the I/ndustria 
and Labor Relations Review contains a re 
port on “Current Research in Labor Arbi 
tration,” by Professors Jean ‘I McKelve 
and Robert L. Aronson It reveals that 


(Continued on page 283) 


informative and comprehensive single volume 
on the NLRA 

" Work cited at footnote 11 

’ Published quarterly by the New York State 
School of Industrial and Labor Relations, Cor 
nell University, Ithaca, New York 

" David Farber, ‘‘Reversion to Individualism 
The Back-Pay Doctrines of the NLRB,"’ Vol. 7 
No. 2 (January 1954), pp. 262-277; Joseph 
Krislov “Raiding Among the Legitimate 
Unions,’’ Vol. 8, No. 1 (October, 1954), pp. 19-29 
and John V. Spielmans, ‘‘Measuring the Re 
sults of Organizational Union Representation 
Elections,” Vol. 9, No. 2 (January 1956) 
pp 280-285 
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Cooling the “Hot Cargo” Contract 


By |. HERBERT ROTHENBERG 


Although the Taft-Hartley Act outlawed secondary boycotts their evil still 
exists, but in the form of “hot cargo’ contracts. The author believes that 
adequate remedies exist in law to deal with these evils without resort to 
the ambiguities of the federal statute. State authorities, in the exercise 
of their police powers, are not necessarily barred from prohibiting unfair 
secondary boycotts even where the state has enacted an anti-injunction law. 
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The writer, a member of the Philadelphia bar, is 
adjunct professor of labor law, Dickinson School 


of Law, and author of a text on labor relations. 
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who denounce the Congressional action and 
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which impelled the Congress to enact the 
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not totally recalled 
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LABOR CASES { 68,862, 217 F. (2d) 593; Olin 
Mathieson Chemical Corporation 30 6=LABOR 
Cases { 69,906, 232 F. (2d) 158, with NLRB 1 
Potlatch Forests, Inc., 20 LABOR CASES ° 66,357 
189 F. (2d) 82: Local 205, UE wv, General Elec 
tric Company, cited at footnote with Bern 
hardt v. Polygraphic Company, 29 LABOR CAst 
* 69,689 Lincoln Mills i Textile Workers 
Union, 29 LABOR Cases % 69,729, 230 FF. (Cd) 81 
UE 1 Miller Metal Products, 26 LABOR CASI 
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as revised in 30 LABOR CASES { 70,041, 234 F 
(2d) 775: Queen Mill Company, 90 NLRB 320 
with Southern Silk Mills, CCH Labor Law 
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Sec. 9(e) of the Labor Management Rela 
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(Footnote 8 continued) 
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position in the point, the farthest that the 
3oard had hitherto gone that in certain 
comparable circumstances the claimed ‘“‘organi 
zational’’ picketing might constituts coercion 
of employer discrimination. (Medford Building 
Trades Council, 96 NLRB 165.) 
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several state courts 
pre-Taft-Hartley 


viction, had 


procession, 
days and 
firmly ruled 


also against the 
enact 


that 


antisecondary boycott 
held 

view the constitution did 

vith this right of inflict 


lewality of 


ments overruled themselves and 


in their present 
not endow unions 


ing injury upon innocent third persons and 
that to the extent that they had previously 
held thi 


1" 


to be the case, they had been in 
error 


takes 


scK ondary 


Ihe secondary boycott numerous 
pr keting, 
roving-situs picketing 
local unfair listings, sal blacklists, ets 
directed at the 


supply, 


forms—namely, direct 


product picketing, 


univel 


and may be disputant 


employer's sources of production 


sales, personnel, transportation or what 


have you. The various manners in which 
boycott 


limited only by the guile 


a secondary may be worked is 


and ingenuity of 


the minions and factotums of the union in 
Whatever its form, the se« 


boycott is designed to bring pressure 


volved mdary 


l pon 


the primary employer by means of pressure 


” Sec. 8(D)(4)(A)-(D) 

"NLRB 1 Denver Building & Construction 
Trades Council, cited at footnote 1: IBEW 1 
NLRB, 19 LABOR CASES ‘ 66,348, 341 U. S. 694 
CJA, Local 74 1 VLRB, 19 LABOR CASES 
{ 66,349, 341 U. S. 707. Compare the complained 
of activities in these cases with those held not 
to be actionable in Allen Bradley Company 1 
Local IBEW, 9 LABOR CASES { 51,213, 325 
U. S. 797 
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and action against the innocent secondary 


employer to terminate or withhold business 
goods or trom 
Although the ulti 


activities is the eco 


services 


re lations, de alings, 


the primary employer 


mate object of such 


nomic isolation of the primary employer 


measure under present-day 


effort to 


a permissible 
law—it is tl ichievement or the 
accomplish this end by the means of inflict 
ing damage or hurt upon the innocent sec 
ndary employer that places the secondary 
boycott in the area of unlawful and intoler 


able ( onduc t 


t effect 
mdary boycott is by me: 
In the “ho 


mtracting employer 


One of the more tavored means 
ing the sec 
“hot cargo” agreement 
provision the c« agrees 
require his 


handle, goods which 


not to use or handle, nor to 


employees to use or 


| 


are not union-made or which, tor any rea 


are proclaimed by the contracting 
Although occasion 


products of 


union to be “unfair 


ally such contracts are the 


collusion between the employer and the 


union for the purpose of stifling competition 
or circumscribing markets,” in the main 
unwanted by employers 


they 


such provisions are 
through no 


fault of their own 


since 
compelled 
markets o1 
However, the unions, 
by which they 


remainder of the contract, com 


might under such contracts be 


to surrender or forego valuable 
ources of supply 


using the same pressures 


cact the 
usually unwillingly—te 


sel ti 
pe hie 


employer 
this provision and incorporate 
it into the contract The end object to 


be achieved by a “hot carg provision in 


ubscribe to 


a contract 1 Sane 
which the 

could 
picketing 


absence of 
actual and 
secondary em 


shifting the 


tract, only by 
( ulpable 
ployer Vhe 

burden of boycott, 


speak, upon the 


econdary employer by the simple expedi 


patent 


ent ol a hot cargo” clause aré 
insisting 


“hot 


that no union 


Nor are union adamantly 


inclusion in the contract of a 
unaware 


with which, by 


clause 
means picketing, 
mto secondary boycott a many <¢ 


exacted 


[lo thi 


from whom the same thing may be 


bya simple (7) “he cargo” claus 


" Cain, Brogden & Cain, Inc. v. 1BT, Local 4 
29 LABOR CASES ‘ 69,676, 285 S. W. (2d) 942 
Zeeman v. Amalgamated Retail and Department 
Store Employees 17 LABOR CASES 65,572 
(Super. Ct., Los Angeles County) 

‘Allen Bradley Company 1 Local 
cited at footnote 17: Davis Pleating 4 
Company v. California Sportswear € 
Association, 31 LABOR CASES © 70,252 (DC Calif 
1956) 


IBEW 
Button 
Dress 
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In one form or another compulsory 
or quasi-compulsory health insur- 
ance programs are in effect in all 
European countries except Spain, in 
all South and Central American 
countries, the USSR, Japan, Aus- 
tralia and New Zealand, a Twen- 
tieth Century Fund study notes. 





may be added he 


the duty to boycott 


t contractual majesty 
ties” usually dispute 
argument becomes availa 
that the secondary emp! i at t 
to abstain from relations 

the primary employer 


taking and should be 


argued that is not 
at all but a purely 


of intercourse which, as 





ondary and primal! employer 


| 
mmediate rather than secondar 
is neither a er | 
objectionable 

proposition sho 
from such intere 

‘hot cargo” clauses 
undertakings, 

that a union 


not involy 


in advance 


tractual contrivance 


Mere execution of a contr 

the prohibit on against unlawful 

under Sec Bia)(l) of the laft-Hartle 

constitutes an actionable cause (Otter Trawle 

Union, 100 NLRB 612: Pacific Maritime Associa 

tion, 89 NLRB 894) See also, CT Rad 

Officers Union 1 NLRB 25 LABOI CASI 

" 68,111, 347 | S. 17, wherein the court held 

not only that the unlawful activities of the 

union were not exculpated b reason of the . ) . @ wanes, O amended 

existence of sundry contractual prov ( ‘ ‘ } i is de ired unconst ona 

ing on these activities but that—a other ! gement ipon = the rigt ‘ free 

departments of law-—-one is bound by the fore (Pennsylvania LRB Chester Dela 

seeable consequences of one own act ever ounties Bartende ted at foo j 
te or i rendered 

LRB 1 i Build 


ade i ted 


though no violation wa involy it the 
tieuls or precise moment of the 
the execution of the agreement 

However ee NLRB 1 jusiness Machine 
Office Appliance Vechanics Conference toa 
Local 459, IUE-CIO, 29 LaBor Cases * 69,64! 
228 F. (2d) 553, wherein the court compli 
the natural and probable consequence 
a it applies to secondar boycott b 
posing a new distinction based on the 
or absence of knowledge b the 
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particular labor organization as the repre 
sentative of his employees if another labor 
organization has been certified as the repre 
sentative of such employees under the pro 
(DD) forcing or requir 
work 


visions of section 9; 
ing any employer to assign particular 
to employees in a particular labor organiza 
tion or in a particular trade, craft, or class 
rather than to employees in another labor 
organization or in another trade, craft, or 


class, unless such employer is failing to 
conform to an order or certification of the 
Board 
sentative for employees 
work: Provided, That 


in this subsection (b) shall be construed to 


determining the bargaining repre 


performing such 
nothing contained 
make unlawful a refusal by any person to 
enter 


(other than his own employer), if the em 


upon the premises of any employer 


ployees of such employer are engaged in 
a strike 
sentative of 


ratified or approved by a repre 


such employees whom such 


employer is required to under 
this Act . a 

It will be observed that nowhere in this 
boycott” 


recognize 


‘secondary 
“hot cargo” con 
tracts, the tendency has been to look to 
the Taft-Hartley Act for relief. Relief here 
is attended by considerable uncertainty be 


provision is the term 


used In dealing with 


cause of, first, the labored phraseology and 
limitations of the act itself and, second and 
no less important, the inconstancy and un 


predictability of the Board's treatment of 


the entire subject of “hot cargo” contracts 

The 
this subject under the 
Taft-Hartley Act was that of Rabouin, d. b. a 
Conway's Express Company, 87 NLRB 972 
(1949).” In this case the 
labor dispute was a trucking company. In 


first significant case dealing with 


provisions of the 


employer in the 


order to whip the employer into submis 


sion by severing his avenues of operation 


the union invoked the “hot 


sions in its agreements with this employer's 


cargo” provi 
forwarding or transfer truckers, upon whose 


forwarding services the employer's busi 


ness was dependent. Cut off and isolated 
as he was by the union’s enforcement of 
the “hot cargo” 


tracts of his cooperating truckers, the em 


clauses in the labor con 
ployer, contending that this was a boycott 
within the meaning of the ‘Taft-Hartley 
Act, sought relief from that National Labor 
Relations Board, The then membership of 
the Board held that the 
ondary boycott” provisions 
Hartley Act 
should 


so-called “sec 

of the Taft 
inapplicable and that 
denied ‘J he 


were 
relief therefore be 


2 Enforced in 21 LABOR CASES { 66,836, 195 
F. (2d) 906 
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Power from the outside, force, can 
actually make men fear and get 
them to do work, much work, even 
though it is involuntary. Power from 
the inside, the consequence of vol- 
untary initiative, can do much more. 
The difference lies in the quality. 

—Alfred P. Haake. 





Board, as well as the court of review, predi 
cated their respective decisions on grounds 
union (1) that 


urged by the boycotting 
the forwarding truckers were not “forced 
or “required” to cease doing business witl 


the primary employer because they had, by 


| 


contract, voluntarily obligated themselves 


to do so, (2) that the union’s demand for 


boycott was made to the management repre 


sentatives of the secondary employers and 


no direct inducement was made to the 


themselves On such 
that the 
“hot 


not fit the precise phraseology of the act 


employees premise 
the Board 


and the 


found complained-of 


activities cargo” clause did 


and summarily dismissed the complaint 
This curious 


tionale came as a shock to those who had 


decision and its tortured ra 


followed the long and arduous task of 
producing what had eventually 
as the Taft-Hartley Act This 


of one of the promises and hopes of relief 


emerged 


smashing 


which the act held forth in such cases was 
a sad disappointment. However, the Board 
and the court had spoken and the law made 
Some felt that a modicum of 
derived from the implication of the Con 
way's L:apress Company case that relief would 
union would dare 


consolation 


at least be available if the 
to accost the secondary employees them 
There 
relief in such 
of boycott did fit 
of the act’s phraseolog 
came the Pittsburgh 
The Board in this 

decision held that the union had the right 
under a “hot cargo” agreement actually and 


could be no way of denying 
this kind 
labored 


selves 
situations because 
even the most 
view 


Plate 


extraordinary 


Chen Glass 


case.” 


directly to induce the employees of the 
secondary employer to refuse to handle the 
primary employer’s goods, the Board ruling 
that the refusal of the secondary employees 
primary employer's 
“in the course of employ 
ment,” as required by the act, since the “hot 
removed the 


to handle the goods 


was not a refusal 


contract 
from the course of 


cargo” clause of a 


handling of such goods 


#4105 NLRB 740 (1953) 
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employment. This anomalous doctrine re 
mained the law of the Taft-Hartl Act 
until the Sand Door and Plywood Compan 
case.” In this case the secondary employer was 
a local building contractor whe 

were installing doors whicl 

had purchased of a local su 
turn, had purchased them from 
sin company which was nont 
contractor was under contr: 
union which subsequently 

cott Phe business agent circumstance 
approached the contractor's oreman, P } «4, : ” sdministrative 
vas also a member of the union, an¢ Te ' poorer 


fit 
structed him to stop all installation 
1 latter 
in question on the particu Ait ammeil 
reman complied, 
vironment 
i¢ local distributor wh : f oe 
contractor vith the 

execution 
tion filed a charge against ee" 
cluded ho 

was at this point that circumstance 


jected itself into the convolutions of 


me hearings were completes " more latel 
matter was submitt 
Bo: oO s consideration, the 
stituency Board had changed s 
what iis Board, reversing the prior 
by fiv action found the wut 
had committed an unfair labor practice 
However, de pite the fact that the three men 
bers rendering the majority decision cor 
curred that an unfair labor practice wa 


involved and that the two dissenting mem \ rivate 


bers were in accord that no unfair labor oO basi 


practice was involved, not a single ) validity of the 
the five members could agree on the ‘ and [oor 
sons for their respective holdings, not even 

] 


1 
« 
I 


the members who agreed that the prior ru 
of the Conway's Express Company and Pitt 
hurgh Plate Glass Company cases wet 
propriate and hould be ove rrule d 


| 
dissenters, Member Peterson predicated 
At 


ssenting opinion on the ground that , 
derive< 


vas error for the Board to have enterta) 
legalit 


the cause because of jurisdictional c: 
siderations Dissenting Member Murdoc 


for substantive reason held that the 


because, 


vas not guilty of the unfair labor 

f secondary boycott Member 

held that there was an unfair labor 

because the very clause in the contract 
upon which the boycott was pred ated wa 
an illegal provision which contravened tl 

poli y of the act Chairman Farmet 


Member Leedom, for divergent re: 


‘113 NLRB 1210 (1955) It is difficult or vhy h strenuous 
See McAllister Transfer Inc., 110 NLRB labor was required t i i the decision 
1769 (1955 in which case—also in a split deci that parties cannot by) ite contrac’ cancel 
sion—each of the five Board members disagreed out the remedial provision of the act It seems 
on the reasons for their respective holdings quite evident that all attempt j employer 
to do 80 have been summarily icken down 

See the cases cited at footnote 
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case a instruction not to handle 
was the keystone of the decision, to circum 
vent this Sand Door 
rule the “instruct 


or request” 


specifi 


precondition of the 


union official need not 


the union member-employee 


handle the goods; he need merely 
them of their rights not to do so 
little doubt 


“information” will produce 


not to 
“inform” 


There can be as to what 


While no 


( lause 


very 
such 
“hot cargo” 


such case involving a 


has yet come, before the Board, an analogy 
may be found in General Millwork Corpora 
tion, 113 NLRB 1084. In this case the business 
union had 


were 


merely “informed” 


working for the 


agent of the 
its members who 


secondary employer that it was their right 
to refuse to handle the “nonunion” 
which were being installed at the 


Although there 


involved, the union 


doors 
particular 
was no “hot cargo” 
had a 
vhich proseribed work by its members on 
“nonunion” products. With Members Mur 
doch and Peterson dissenting on all counts, 
held that a violation 
involved since the 


projec t 


provision bylay 


the majority Board 
of the act 
of the 
“information” to his 


trom 


Was purpose 
communicating the 
then 


non 


union agent im 
members as to 
rights to abstain handling the 
union” in actuality, 
an inducement not to handle, this 
within the prohibition of the 


of dictum, the majority 


goods in question was, 
and for 
reason came 
act. By 
bers held that even if a “hot cargo” 


the case 


way mem 
clause 
rule in 


However, this 


had been involved, the 
would have been the 


dictum 


Salnie 
was 

Another void 
sion did not supply relates to the 
of whether or not, in addition to the unlaw 
by the 


pure 


which the Sand Door deci 


question 


ful “inducement’ union agent, it 1 


' See the case of Meier & Pohlmann Furni 
Company 1 Gibbons, 30 LABOR CASES 
* 69,914, 233 F. (2d) 296, which was an appeal 
from the dismissal of an injunction action 
based on an alleged conspiracy to boycott the 
plaintiff in violation of the Motor Carriers Act 
The union, which caused the emplovees of the 
other carriers to refuse to handle the plaintiff's 
goods, had hot cargo contracts with the 
secondary employers, the other carriers In 
dismissing the action the court he'd that 
merely ‘‘informing’’ secondary employees of 
their right not to handle the primary em 
ployer’s goods does not constitut induce 
ment’ or “encouragement not to handle and 
moreover, that even if there is a ‘‘refusal’’ by 
the member secondary employees to handle 
this refusal is not a violation of the act be 
cause ‘“‘the prohibition does not extend to the 
individual members of such organizations or 
to the employer notwithstanding that such 
refusal is produced by the union's communica 
tion of “‘information’’ of the member em 
ployees’ right not to handle It is interesting 
to note that in this case the court took full 
notice of the vagaries of the “hot cargo” rule 


ture 
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essential that there be a “refusal to 


on the part of! the 


also 
handle” secondary em 
ployees themselves. Suppose, for instance, 
the union functionary “induced” the se¢ 
ondary employees not to handle the primary 
employer’s goods. In absence of a specific 


request by the secondary employer upon 


his employees to handle the goods, it has 


“refusal” is 
being that 
there can be no 
employee. The Sand Poor 
this point. Thus, this 
decision of at 


been argued that the requisite 
absent, the 


the employer's 


contention without 
request 
refusal by the 
case did not decide 
augmented by the 
members in the 


vacuum, 
least two of the majority 
case that the “hot cargo” 
illegal or a violation of the act, the 
sand Door decision by indirection has prac 


clause is not 
pet se 
tically legalized the inducement of secondary 


employees not to handle the primary em- 
such “induce 
Under the 


only 


ployer’s goods even though 


is in violation of the act 
sand Door case, 


ment’ 
vacancies left by the 


additional “refusal” by the em 


proot ot a 


handle 


demanded of his 


ployees to where the employer 
employees 
vould make 


effort to 


affirmatively 
that they handle 


out an actionable 


such goods 
cast In an 
the Board, itl a very 
recent decision—that of Milk Drivers and 


Dairy Employees, 116 NLRB—(No. 195) 


(October 25, 1956), held that no « xpress o1 


bridge the chasm, 


voiced refusal is required to constitute the 
violation of the act 


“A refusal 


to perform regularly 


union's inducement a 
In this connection the Board said 
a failure 
Although 
problem received the 
Milk 


question oft the 


can consist ol 


assigned work.” ’” the negative 


aspect ot the Board's 


attention in the Drivers case, the more 


important conditioning of 


through the Express Company, Me 
Allister Transfer and Sand Door cases, but 
refused to adjudicate the conflicts between the 
cases or to make a decision as to which of the 
conflicting rules was most valid Certiorari 
in the instant case was denied by the United 
States Supreme Court on October 22, 1956 

See also the case of Davis Pleating & Button 
Company v. California Sportswear & Dress As 
sociation, cited at footnote 19, wherein the 
court held that no violation of the federal anti 
trust laws was involved where a group of 
employers, pursuant to a ‘‘hot cargo'’ provision 
in their contract, refused in concert to supply 
goods to an employer engaged in a controversy 
with the contracting union and that under the 
case of Allen Bradley Company v. Local 
IBEW, cited at footnote 17, no such concerted 
action between the union and employers was 
an actionable conspiracy under the antitrust 
laws unless the concerted action was for the 
benefit of an ‘outsider’ and not for purposes 
of self-help to the union However, see Madden 
1 IBT, Local 12 30 LABOR CASES 70.019 
141 F. Supp. 459 


Conway's 
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m upor 
yer make 


employees 


partime 


equire 
couragement 
mway s lapre 
to perso 


entative 





»dnd 
rigid 


employ 


mem be 


empl 
‘organize 
ions 


7 li ] 
appit able 
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“relieve.” Be 


Board 


late to 
nature of 


or relief comes too 


cause of the protracted 
proceedings and the reluctance of the Board 
to apply to the courts for collateral injunc 
tive assistance, very often a business enter 
prise can be extinguished by the practices 
which are 


Board Un 


and violations of the law sub 
sequently 
fortunately, neither a cease-and-desist ordes 
nor, in truth, an order of enforcement will 
resuscitate a which 


It is submitted that more 


prohibited by the 


business has been as 


sassinated direct 
and more immediate relief is indicated and, 
one the problem, is 


at least in aspect of 


available under the law even as it is pres 
ently viewed 


Inasmuch as under the case of Garner 7 


Teamsters ™ state jurisdiction is not excluded 
complained-of activity is not 
Taft-Hartley Act 


uncertain, 


where the 
comprehended by the 
somewhat 


under: its growing, if 


interpretations—“hot cargo” provisions which 
are enforced or implemented by solicitation 
of the busi 
nesses or their 
not embraced by the provisions of the act 
Accordingly, the Garner case 
state relief in such situations 


tions present themselves in connection with 


proprietors ot the secondary 


supervisory personnel are 
does not bar 


Several ques 


the prospect of obtaining state relief against 
the entorcement of “hot cargo” clauses in 
this fashion. The first is that of the legality 
or illegality of the “hot cargo” clause unde 
law. In 

boycott 
the pre 


the provisions of the state most 


jurisdictions, the secondary was 
uniformly held to he 
Wagner Act days 


As observed earlier, there was an interval 


illegal in 


of exaltation of such contracts in the era 
intervening between the promulgations of 
the Wagner Act and the Taft-Hartley Act 
Since the enactment of the Taft-Hartley 
Act, the decisions of the Supreme Court of 
the United States have 
that prohibitions of the secondary boycott, 


legislative action, are 


clearly established 


whether by judicial or 
not an unconstitutional interference with 
the right of free speech.” Accordingly, the 
error of the judicial assumption during the 
interval between the Wagner and the Taft 
Hartley Acts that the Constitution elevated 
the secondary boycott above prohibition is 
If the Constitution does not bar 
prohibiting 
boycott, 
state 


now clear. 
the federal 
the immoral and 
evident it 


government trom 


unfair secondary 
it seems does not bar the 
* 24 LABOR CASES { 68,020, 346 U. S. 485 
* NLRB v. Denver Building and Construction 
Trades Council, cited at footnote 1; JBEW 1 
NLRB and CJA, Local 74 v. NLRB, both cited 
at footnote 17 
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authorities, judicial or legislative, from doing 
so in the exercise of the state police powers, 
where the state law does not 
in which the 
From this it 
Act prohibitions of the 
form the 
prop 


and 


particularly 


upon federal 


impinge areas 


legislation follows 
that the pre Wagner 


secondary boycott in 


ope rates 


whatever 


then have existed, unless since 


erly rescinded by 
enforceable prohibitions of the present time 


may 
existing 


law, are 
If such activities were enjoinable under the 
state law prior to the Wagner Act, it seems 
that 
the present-day 


no constitutional bar exists to 


those pro 


obvious 
enforcement ot 
hibitions 

The final objection which presents itself 
to the 


existing 


present-day enforcement of long 


state prohibitions of secondary 
consideration of the bar of 
intervening statutes. If no 
state anti-injunction act is on the books, 


that no exist to 


boycotts 1s the 
anti-injunction 


it is impediment 


plain 


state relief of “hot cargo” clauses (or other 
species of secondary boycotts which are not 
Taft-Hartley 


however, be supposed 


within the purview of the 
Act). It must 
that the 
act precludes such relief 
an object which is proscribed 


not, 


presence of a state anti-injunction 


Union activities 


which are for 
being 


considered as being for an 


do not 


by law, 
illegal object or 
a lawful “labor 
jomed notwithstanding the 


purpose, constitute 
dispute” and may be en 
existence olf an 
anti-injunction act, which uniformly excludes 


relief “labor 


cognizable 
boycott, if it i 
State, 


lawful 


injunctive only in 


disputes.” A secondary 
under the law of the con 


and not a 


unlawful 
stitutes an unlawful act 
and, subject to the 


anti-injun¢ 


“labor dispute” particu 


lar provisions Of a given state 
should be 
relation to o1 
Moreover, if the com 


state law 


tion act, enjoinable under state 
law without 
the federal statutes 
plained of activities are 
unlawful, they are tortious and, it has been 
held by the Court,” actionable i 
the state damages. Thus, until 
uch times as the Board, Congress and the 
federal courts disperse the bewildering smog 
indecision in which the pur 
Hartley Act have 


lost, the more frequent and effective utiliza 


impediment of 
under the 


Supreme 


courts tor 


of cant and 


poses of the Taft become 
tion of the means which many states render 
available for that purpose will do much to 
cool off the “hot cargo” contract 


[The End] 


"UMW, District United Construction 
Workers v. Laburnum Construction 


tion, 26 LABOR CASES ‘ 68,460, 3A7 U. S. 656 
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Union's Duty to Bargain Collectively 
with the Employer 


By MARY L. DOOLEY 





The statutorily imposed duty upon a union to bargain is of more recent 
origin than the comparable obligation of the employer; still it is old 
enough to have been interpreted by the courts and the NLRB. These rules 


for responsible union conduct. 


regarding formerly unregulated union activity now set bargaining standards 
The author 


is an instructor in labor 


economics at Michigan State University and a member of the Wisconsin bar. 





THE Dt 
collectively 
the legal 
the laft 
National | 
had 


explore 


rY of 


wit! 


the 


the 


union to bar 


Q INCE 
. gain 
been part oft 


code only 


Hartley 


abor 


sic 
passage Ol 
in 1947, the 
and 
pomt ot 


they 


amendment 


Relation Boar« 


courts have over a decade le 


in time to the 


have in regard to 


of the 


the comparable duty 
employer Cases involving unior 
refusal to bargain are roughly 
two < (1) 
specified demands or ce 


stroying the « 


ategories adamant union ist 


ms 
cnce 


ce 


relationship 


upon mdition 


xistence of the barg 


by 


damage 


Alninig 


) 


intended the law and (2) 


which 


tor 


union conduct the environ 


ment needed honest and fruitful colle 


tive bargaining 


lo r laborate furthe # these two 


embrace the 


the 


methods 


unlawful objectives 
he 


wedures for 


union well as t improper means 


achieving them 


practice 


the union may mind te 


guilt far labor 


Phe 


untatitr 
held 
mconsistent 

t, that 
taitl An 
part ol 


Board has 


activity 


that if a unior 
with the 
union 1s not bargaimung 


Tylif 
pu 
nre 
} 

absence ot good faiti 


one party may prevent 


m and preclude the exi 
the 


tence ola 


ituation where good faith of the other 


Times Publishing 
(1947) 

78 NLRB 971 
that a strike to 
gaining impasse 
ful nor does it 


Company, 72 NLRB 676 
683 
(1948) 
enforce 
has 
justify a 


state 
bar 


uniaw 


The opinion also 
demands after a 
been reached is not 


refusal to bargain on 


Union's Duty to Bargain 


mploye r has 


matter than 


divisible into 


GOT (CA 


party 


bart 


may be tested 


aining table i 


Unlawful Objectives 


A certain 


ole rated 


amount 


tence 


vided there i 
faith, according to 


Varitime Union 


demand tl the em 


ociatiol reement 
to whicl ) 
unlawful i 


found that emp! 


periormance tent 
the union’ 
me of the 


il 


bond wa 


rh exami 


tor the Illa‘ 


dent for settlement 


a a Cond! 


ment 


j 
acmane 


the part of the 
ruling in the Old 
91 NLRB 240 (1951 
' Rabouin d b a 
NLRB, 21 


employer according to the 


Town Shoe Company case 
OnwaYy's 


Express 
* 66.5356 ’ 


LABOR CASE 1% + (2d 


10% 
2, 190 
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The Board has deemed unions guilty of 
bad faith whet 
they have demanded that the employer in 
contract, pet 


and a refusal to bargain 


clude illegal clauses in the 
form unlawful actions or engage in activities 
policy of the law. A 


type 


contrary to the basic 
which insisted on an outlawed 
hall found to be 
an unfair labor practice.’ The 
the bargaining provisions of the statute by 
either an 
with the em 


union 


of hiring was guilty of 


union violated 
refusing to negotiate oral or a 
written bilateral 
ployer on matters properly 
, modification of the 


agreement 
pursuant to a 
contract Subsequent 
union position to one in which it was willing 
to negotiate a contract, subject to cancella 
upon 60 days’ notice, was likewise 
violative of the law 
ment would not effectuate the avowed policy 
of the act: to relations by 


means of agreements of reasonable duration 


tion 
This type of arrange 
stabilize labor 
The arrangement in question was designed 
iO exclude nonunion men and to enforce a 
closed shop as well 

In Penello Zz UMW; the 
and obtained an injunction against a 
had 


the inclusion in the 


Board sought 


union 


on the ground that it refused to bar 


gain by insisting upon 


contract of an illegal union security clause 


The court said 
faith 


unlawful 


and a right-to-strike clause 
that in its 
such 


“good does not 


opinion 


permit extraneous and pro 


visions to be insisted upon by an employee 


group as a condition of a wage agreement 


Furthermore, the court also held that it was 


an unfair labor practice for the union to 


answer the of the em 


hold a 


refuse to request 


ployers involved to collective bar 


gaining conterence 


Inclusion of a “separability” clause in 
addition to an illegal closed shop provision 
bargaining position of 


does not remove the 


the union from the absence-of-good-faith 
category, according to the Fatrmount Con 


struction Company case.’ 


contract of more 
held to be an 
to bargain in the case of 


Associa 


Union refusal to sign a 
than 60 days’ 
unlawful refusal 
the American Newspapers Publishers 


duration was 


‘American Radio Association, 82 NLRB 1344 
1346 (1949) 

‘Chicago Newspaper Publishers 
86 NLRB 1041, 1042 (1949) 

“17 LaBor Cases { 65,591, 88 F 
(DC of D. C., 1950) 

'95 NLRB 969 (1951) 

*20 LABOR CASES ‘ 66,691 
(CA-7, 1951) 

* Retail Clerks International Association 
648, 100 NLRB 390 (1952) 

™ International Brotherhood of 
Local 294, 87 NLRB 972, 978 (1949) 
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Association, 


Supp. 935 


193 F (2d) 782 
Lot al 


Teamsters 


NLRB” There 
reasonable justification for 

Pursuant to it, the union would 
strike, presumably 
matters 


tion Vv was no showing of a 


lawful or such 
a limitation 
be able to call a con 


cerned with economic otherwise 
settled in the 
to exert pressure on the employer to main 


union 


voidable agreement, in order 


tain the closed shop desired by the 


Ordinarily, a union which refuses to 


complete negotiation of a contract violates 
the law. It does not comply with statutory 
when it enters nego 


predetermined 


bargaining provisions 
tiations with a fixed 
purpose ot avoiding the consummation of an 
Che union may not demand that 
supe! 


and 


agreement 


the employer bargzin in regard to 
visors, this 


Section 8(b)(3) of 


violation of 


since request 1s in 


the act.” It 
been held that proposals tending to delay, 


further has 


impede or circumscribe the bargaining pros 


improper \ case in point o 


Css are 
a union asked an employer to 
condition 


cured when 


post a pertormance bond as a 


i 
precedent to bargaining 


It must be recognized that most union 
objectives do not conflict with the statutory 


collective bargaining requirements of the act 


The 
that 
union 


Board has stated 


sought by the 


majority of thi 
where information ts 
“for the collective bar 
sufficient that the 


related to the 


purposes Oo! 
gaining generally” it is 
information “Is 


collective bargaining, 


requested 
issues involved i and 


no specific need as to a particular issu 
must be shown.” ™ 


Unfair Labor Practice 
Strikes Upheld 


On February 27, 1956, the 
handed down an 


United States 


Supreme Court important 


union 


which represents a major 


The 
employees to 
during the 


decision 


victory in labor relations.’ high court 


upheld the 
untlair 


right of strike 


labor practices 


against 
60-day “cooling off” period provided for in 
the Taft-Hartley his ruling 
specifically applied to Plastics Cor 
the French Reeds 


amendments 
Mastro 


poration and American 


Works, 108 NLRB (No 
223) Member Beeson, dissenting, thought that 
the information furnished by the employer was 
fully adequate and that no need had been shown 
for the individual wage rates which the em 
ployer withheld from the union 

"2 Washington AP release “One 
Strike in T-H ‘Cooling-Off Period Is 
Wisconsin State Journal, February 28, 1956 
Vastro Plastics Corporation 1 NLRB, reh'g 
den,, 351 U. S. 980, 29 LABOR CASES ‘ 69,779 
350 U, S. 270 


" Whitin Machine 


Type of 
Upheld 
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Manufacturing Company, In« 
he same plant in vy Yo 


use the same employees measure 


The decision (six to three) does not affe 
the Taft-Hartley Act 60-day ban on stri 
lor econom benefit ( 
creases Justice Burtor 
opinion held that the 
on economic = strike 
strikes resulting from untai 
practices ot employers reasoned 


there is inherent inequality in any interp: The Boeing 


tation of the act that “penalizes one pat ferent tactua 
to a contract for conduct induced | ached a result contrary it 


by the unlawful conduc he othe i i¢ Hlonolulu Rapid Transit Compan 


rit 


giving advantage to 1 ma) 


Justice Felix Frankf 
senting opinion tor 
Sherman Minton and 
j Frankfurter’s vi 
tended to prohibit 


‘ 


Illegal Coercive Procedures 


Many different type ol neerted ac 
ties have been held be within 
scope Of Statutory protec n as set 
in the Labor Management Relatior 
A prime get of the NLRB has been 
use < } wdown as a wedge by 
union § iat the latter 
be in a position to dictate 
of employment. Criticism 
ally empl asizes the fact 
accept compensation § tre 
vithout rendering him 
- 


the quantity of work pert rmed 


Partial or intermittent 
exerting pre ure 
terms without 
replacement I f member 
ot their wages it ; al ike 
are generall 
the law is far 
the Honolulu Rapid 
a majority of tl 

eek end stri 

aust riey 


the employee oO mpo 
their own preferred 
ment Cwo members 


further 


Phelps Dodge Copper Products Corporatt Local ] / IBEW NLRB Jeflerson 
101 NLRB 360 (1952) tandard Broadcasting ompany . 

110 NLRB (No. 244) (1954) Cast © 67,255, 202 |} (2d) 186 (¢ 

110 NLRB (No. 22) (1955), enforcemer 195% sit il ASI 
de! 30) LABOR CASES © 70,063 


, 
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or basi policies ot 
Federal statutes, or 
Federal or lo« al 


(a) specific provisions 
the Act or of related 
(b) specific rules of othe 
law that is not incompatible with the Board’s 
The Supreme Court has 
conduct thus protected 


governing statute. 
indicated that 


is lawful conduct 


The court of 
that “the 
‘hardly 
physical 
failed to make the finding 
conclusion that the 
unprotected,” The 
judicial 


ee i 


appeals went on to say 
handbill Was 
‘indefensible’ than 

that “the 
essential to its 


use of the 


less acts ol 


sabotage’” and soard 
was 
that 


review of ad 


concerted activity 


court reasoned 
sound practice in 
ministrative orders precluded it from dete 
without a_ prior 


‘unlawfulness” 
finding 


mining 


consideration and by the 


In the case of an ordinary employee who 


was discharged because of his activity in 
trying to form a rival union and where the 
majority union had a forbidden union secu 
rity clause in the collective bargaining con 
the employers’ association, the 


Second Circuit 


tract with 
majority view of the 
that the lattes 


practice.” The 


was 
unfair labor 
that “the 
tends to 


constituted an 
court reasoned 


existence of such an agreement 


encourage membership in a labor organiza 
The individual employee is forced to 
defies the 
a member of the union 
that the Act 
that he is dis 
that the em 


tion 
risk discharge if he contract by 
refusing to become 
gives 


It is no answer to say 


remedy in the event 
The Aet 
shall 


form of 


him a 
charged required 
choice, and 


that 


ployee have freedom of 


interference with choice 


” 2 


any 
is forbidden 


The 


proy Iso 


Board had 
clause of 


pointed out that the 
Section 8(a)(3), 
allows the “making” of a union shop con 
tract 
negatively implies that without these condi 


which 


under certain prescribed conditions, 


of such an agreement 


Chiet 


“making” 
would be an unfair labor 
Judge Hand, 
not have granted the enforcement of the 


tions the 
practice 
would 


Learned dissenting, 


" NLRB v. Fansteel Metallurgical Corporation, 
1 LABOR CASES { 17,042, 306 U. S. 240, 255, 59 
S. Ct. 490, 496 (1939) 

™ Local 1229, IBEW, cited at 
pp. 188-189 

” See F PC v. Idaho Power Company, 73S. Ct 
85; Louis L. Jaffe, ‘‘Judicial Review: Substan 
tive Evidence on the Whole Record,"’ 64 Har 
vard Law Review 1233, 1256, and following 
(1951) Kenneth Culp Davis, Administrative 
Law (1951), p. 903 

* Red Star Eapress Lines of Auburn, Inc. v 
NLRB, 21 LABOR CASES { 66,881, 196 F. (2d) 
78 (CA-2, 1952), enf'g 93 NLRB 127 

77 At p. 81 
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footnote 16, at 


Board ” 


find “no 
that the 


‘closed 


Board order because he could 


reason to sustain the conclusion 


parties were trying to entorce a 


shop’.” 

The United States Court has 
held that recurrent and intermittent strikes 
are coercive activities 
Other High Court decisions have abolished 
from workers 
‘ 

involved in 


Supreme 


and unprotected 
the protection ot the act 
engaged in a sit-down strike,’ 
a strike in violation of a contract,” partic 
pating in violence during a strike™ or dis 
charged for mutinous ship 
(he Board has held, in addition, that hit 
and-run strikes are unprotected by Section 


7 of the act. 


acts aboard 


harassing tactics of a 
held to be 
Such 


refusal to 


Frequently, the 


been unprotected 


have 
though 
cludes an 
time, unauthorized extension of rest periods, 
refuse to work sp 


union 


even concerted conduct in 


organized work ove! 
directing employees t 
cial hours or schedules, unannounced walkouts, 
and inducing employees of a subcontractor 
not to work.” 

The 


employees the right to engage in collective 


provisions of Section 7 clearly give 


bargaining and other concerted activities, 


may not be completely 


‘J he y 


which, in the 


but such activities 


without restraint are subject to re 


strictions judgment of the 


Board and the courts, will give substances 


to the 
not at the 


purposes of the law and which are 


same time considered improper 


or unlawful. 


The Board and the 
held that 
ground for discharge 
the statute protects the right of employees 
to engage in activities for their 
mutual aid and protection. When these two 
concepts are both present in the 


courts of appeals have 
disloyalty is a 


As previously stated, 


employee prope: 


concerted 


Same Case, 
rights 
must be made will 
depend on whether the employer was in fact 
disloyalty of his 


some resolution of the conflicting 


Sometimes the outcome 


motivated by the alleged 


employees or, conversely, by a strong desire 


* At p. 83 
UAW, AFL, Local 232 v. WERB, 16 LABOR 
CASES { 64,992, 336 U. S. 245, 264 (1949) 

**NLRB wv. Fansteel Metallurgical Corpora 
tion, cited at footnote 17, at p. 259 

* NLRB v. Sands Manufacturing Company, 1 
LABOR CASES { 17,044, 306 U. S. 332, 344 (1939) 
*” Allen-Bradley Local 1111, UE v. WERB, 5 
LABOR CASES { 51,135, 315 U. S. 740 (1942) 

* Southern Steamship Company v. NLRB, 5 
LABOR CASES { 51,139, 316 U. S. 31, 46 

* Pacific Telephone & Telegraph Company, 
107 NLRB (No. 301) (1954) 

” Personal Products Corporation, 

(No. 109) (1954) 
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to sever his employment relationship with 
The s¢ ‘ 


emphasize substantial evidence 


union leaders or enthusiasts ases 


usually rather 
Questions of |i rathet 


the 


than legal grounds 
than of fact, 
activity itself 
' The 


courts 15s 


aw, 
when concerted 


the 


occur 
alleged dis 

the Board 
balancing con 
of 


constitutes 
loyalty. problem 
the 
flicting rights 


lacing 
and o! 


the 


concerted 


one 
that is, 
ployees to engage in 
their mutual aid and benefit as opposed 
the right of to 
business with loyal employees 


right em 
activity tor 


by 


an employer conduct hi 


Consequences of Repudiation 
of Union 


Sixth Circuit, the 


Corporation ¢ 


A leading decision in the 
Mid-Continent Petroleum 
held that employee S are 
to 


asc, 


free under the act 


agent 


this 
previous 


certified 
to 
the 
employer ordinarily is 
the 
a period ot one 
tioned the United 
to grant review ( 
the conflict 
Circuit 


bargaining 
Since 


repudiate a 


whenever they wish 


do so 
invalidated Board's 
the 


with 


de cision 
that 
to bargain 


rule bound 
certified representative 


the Be 


Supreme Court 


tor year, yard 


States 


peti 


denied, so 
the Sixth 
and Ninth 


ard’ one 


ertiorari was 
between the views of 
Third 
the Be 


that 


and those of the 


Circuits, which sustained 


year rule, was not resolved at time 


Mid-Continent Petroleum 
truck 


‘Terre 


Phe 


Cade 


Corporation 
involved drivers operating 
the Haute bulk 
They constituted an appropriate bar 


Six 
from petitioner's 
plant 

gaining and 
AI 
job tor 
Phe 


bar 


Four of them voted for 
the 


Subsequently, one driver 


unit 


two against, Teamsters Union, 
his 

replaced 
two in the 
the employer-ce 
did not the 
organization to 


The 


mnition 


quit 


personal reasons and was 


new employee and others 
unit notified 
that they 


other 


mpany 


alning 
in writing want 


or any labor 
bargaining 


thereupon 


their representative 


withdrew rec 


the 


pany 
the 
represented a majority of the 
the After that 
refused wnize oF 
the the 


union upon ground that it no longet 


’ 
IX eMnployer 


in unit time the company 


to rec barga n collectively 


with union as exclusive representa 


Vontgomery Ward 4 108 NLRB 
1175 (1954) 
Hoover Company v. NLRB, 20 LaBor ¢ 

* 66,433, 191 F. (2d) 380 (CA-6) Local 
IBEW wv. NLRB [Jefferson Standard Broadcast 
ing Company], cited at footnote 16 

* Mid-Continent Petroleum Corporation 1 
NLRB, 23 LABOR CASES € 67,623, 204 F. (2d) 613 
(CA-6, 1953), cert. den., 346 I S. 856 

* Great Southern Trucking Company v. NLRB 
7 LABOR CASES ‘ 61,955, 139 F. (2d) 984, held 
that a union majority longer existed. The 


Company, 


ASES 


no 


Union’s Duty to Bargain 


the 


complaint with 


tive ol en 


Board Stating 
Zaging in 

recognize 
exclusi\ 


Phe 


court reé 
the emy 
it thei barwal 
questioned, 
revocation, and 
tree to bargain 
f their choice, 
truck drivers | 
the 


thet 


wel ol 


by 


| 
elected 


untlait 

the 

been ré voked 
An 


con 


an 


ing with 


( mploy 
idered 
problems 
union 


Phe 


empl yer 


(ertain 
bargaini 
lates his 
ing th 
Mmprope 


faith in 


4 1stal aA 


untatir 


and bars 


efiect 


filed a 
Relations 


The union 
National Labor 


that the 


iployec 
the 
company was en 


labor practices in relusing 


the 


the 


am with union 
esentative ot 


the 


( rep 


pr 
Board 


em 
found company 
but the 


Board orde I 


actice 


aso | that “whenever the 


jloyees to revoke the power 


agent is clear and un 


be 
. 1 
cmployes 


thre 


nine 


must given to sucl 


the are 

ugh an agent 
The six 
ike the 


previously 


cr llectively 
i they desire 
ad the right to reve 
bargaining agent 
n. Since the employer wa 

in bringing 

not guilty 
bargain 


had 


be 
component 
the 
hed 
the 
(3) 
pend the employer’ 
(4) An emplo 
raining dut by by pas 
entat 
lack of WZ 


bargain may 


volving four 
M 


tative 


tatus ofl 


‘ stabli 


ajyority 


must be 
mm must request 


Ine mannel 


union 
| 


pure 


ve; 
ood 


term: or re 


repre 
‘ 
tract 


ted n to 


nlormatt 


e lleidé 
that a 
vithin 

circum 
ft the 

bargaining 
' change 


number 


micre 


empl yer in the barg: 


certincation yea 
deciine in 
refu 


lectri 


empioyer 
palachian f 
CASES ‘ 956 
tions cannot be b 
ment of empl 
‘ Nineteenth ar 
Henry Heide 
Member Murdock 
Shirlington 


6! 


tne 


(No. 90) 


union n 
a to bi 


140 F (2d) 217 


r mere filing of 
to the 

Ap 
LABOI 
that 


ft of 


not due 
NLRB 14 
Company 
7, held 


embership wa 
irgain 
c Power 
elec 
ised upon ever enti 
yer 
95-101 
258 ) 


nual report, NLRB, pp 
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the year does not 


which 


during 


a rival petition 


create special circumstances relieve 
the employer from his bargaining duty until 


the Board acts on the petition 

As has 
union must request the employer to 
bargain in The Board has 
dismissed refusal-to-bargain charges against 
union's bargaining 
request was defective The defective re 
quest in the Mike Persia case did not specify 
unit im which the union 


been previou ly stated, the ma 
jority 
some manner 


an employer when the 


an appropriate 
claimed to have majority status 


Union-Called Strike 
Violating Contract Pledge 


Similarly, the Board has held that a union 


breach of its con 


has forfeited its 


calls a strike in 


no-strike 


which 

tractual 
bargaining rights The employer's duty to 
was suspended until the strike 
In contrast, an employer’s duty to 


pledge 


bargain 
ended, 
bargain with an incumbent union is not 
suspended by mere filing of a representation 
with the Board by either the em 
ployer or a rival union." 


The held 


grants Way 


petition 


Board has that an employer 


certain increases during 


who 
the interim 
in good faith on his part and the resumption 


between an reached 


impasse 
has not violated his bargain 


ot negotiations 
The evidence in the Ouake 


ing Obligation 
State showed no 
the part of the employer 


antiunion tactics on 


“ 


Case 


Grievances 


Under the 
9(a), “any individual employee or 
employees shall have the right at any 


grievance provisos of section 
group ot 


time 


to present grievances to their employer and 


to have such grievances adjusted, without 
the intervention of the 
long as the 


terms ol a 


bargaining represen 
tative, as adjustment is not 


collective 


inconsistent with the 


bargaining contract or agreement then in 


effect.” 
The 


that “the bargaining representative has been 
to be such 


section 18 dependent on the tact 


given opportunity present at 


adjustment.” 


" Henry Heide, Inc., cited at footnote 35 

* Mike Persia Chevrolet Company, 107 NLRB 

(No, 82) 

” Marathon Electric 
tion, 106 NLRB 1171 

” Henry Heide, Inc., cited at footnote 35 

"' Quaker State Oil Refining Corporation, 107 
NLRB — (No. 11) 

“ Federal Telephone 4 
NLRB (No. 146) 
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Manufacturing Corpora 


Radio Company, 107 


Board 


1954, the 


whether an em 


fiscal 
determine 


During the yeal 
was asked to 
ployer may properly accept and consider 
a grievance presented not by the employee 
union other than the 
certified representative of the griever’s bat 
unit.” The Board that 


action did not meet the 


involved, but by a 
gaining concluded 
the employer's 
provisos quoted above 
section 


requirements ot the 
therefore, a violation of 
8(a)(5). Theis was that “to 
such a_ broad into the 
would effectively disrupt the peaceful appli 
rule inherent in the 


and Was 
rationale read 


meaning provisos 


cation of the majority 
lead to 


"4 


Roard’s certification and would 


instability in industrial relations 


Union Held to Be an Employer 


unusual 
history 


Probably one of the most cases 
to occur during the then 
of the NLRB was the one in which it asserted 
union, the Aiur 


Capacity as 


16-year 


jurisdiction over a labor 
lines Pilots Association, in its 
an employer.” Holding that the union was 
subject to its jurisdiction because it was a 


kind 


asserted), 


enterprise (ot the overt 


commonly 


multistate 
jurisdiction is 
following observations 


which 
the Board made the 

(1) The 
employer” 

(2) The union was not a “labor organiza 
as defined in Section 
employees subject to the 
Act, so the pilots’ 
exemption of Sec- 


union was in tact “acting as an 


within the definition of the act 


tion” 2(5), since it 
represents airline 
Railway Labor 

tion wwas not within the 
2(2), states that “the term ‘em 


any labor 


ass0Ocla 


which 
shall not include 
than when acting as an 


tion 
ployee’ 
organization (other 
employer).” 

A labor 


be treated like 


(4) The 


lines; its 


union acting as an employe 


any other employer 
about 40 au 
throughout 


dealt with 


employee Ss 


union 
traveled 
with various 


and had contacts 


the country 
federal government in Wash 


agencies of the 


ington, LD. ¢ 


Appraisal 
Many years 


ployers felt that joining a union constituted 


ago the majority ot em 


Local 1250, Retail, 


“ A contra case is Douds 1 
Union, 16 LABOR 


Wholesale & Department Store 
CASES { 65,015, 173 F. (2d) 764 (CA-2), which 
held that the provisos permit processing of a 
grievance through a union other than the cer 
tified representative 

“ Air Lines Pilots 
97 NLRB 929 


Association, International, 
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act of disloyalty on the part 
ployee Today some employers 
this view, but their numbers 
reduced to a mere minority Ov 
The basic questions may be su 
in this general torm When a 
employees disparage their employer's pr 
uct or refuse, during orking hou 
direct their best efforts upon thei 


ployer’s behalf, are they protected 


discharge simply because the) 
It frequently appears that 
and square” in employer-umo 
The Board and the courts 
siphoning the protected 
ll 


from the unprotected illegal 


this difficult and dynamic field 


The correlative duty of the 
gain collectively with the em] 
faith is sometime 


violated by the use of illegal met! | 


representatives in good 


either coercive activities or harassing ta¢ 
ics—or through the pur t of unlawtu 
»bjective s Illegal coercive activities ine luce 
slowdowns—partial, recurrent, intermittent 
it-down or hit-and-run strikes; strikes v 
lating contract provisions; strike viol 

or mutiny aboard ship. He 

ence held for certan emp 

time and on his premises to 

alternative employment oppo 

protect d form ot activity 


} 


Harassing tactics, whicl 
though concerted, include 
special hours, schedules or 01 
thorized rest-period extensions; unannounced 
walkouts: or inducing a ubcontractor’ 
employees not to ork Employes 
loyalty has been hel 
for discharge Concerted activi 


1 
' yt 


mutual aid and protection of en 


protected under the act but, 
| 


hand, an employer! has 
worker When these 
Board and the courts lve the 1 
on the basis ot substantial evidence 
the legal question involve d 

Among unlawful union objective 
mands for an employer periormance 
as a condition precedent for ending a 
insistence upon illegal contract clause 


; 


lawed types of hiring 
cellation clause at the 
illegal umon 


4 separability 
hop provist 
“Cited at footnote 16 and discussed above 
“ Cited at footnote 32 
“ Twilight zones are those areas where 
are either conflicting Board decisions or cor 
trary decisions among the circuits The United @ ( F footnotes 


there 


footnote 
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facts, so no conflict is really involved. How 
ever, the circuits are not in accord on what 
constitutes proper repudiation of a union 
The Third, Fourth and Ninth Circuits have 
sustained the Board’s one-year certification 
rule while the Sixth Circuit in the Mid 
Continent Petroleum took a contrary 
view.” The High Court has not ruled on 
this specific question. 


case 


Board’s 
and in 


Since only 10 per cent of the 
were reversed on 


were the 


decisions appeal 
only two of 
flicting, charges against the Board cannot 


lack of 


12 areas cases con 
rest on vagueness, contradiction or 
consistent support by the courts. 


In regard to the union’s correlative duty 
to bargain collectively, the Board and the 
courts are gradually evolving an integrated 
philosophy which gives interpretive mean 
ing to the statutory obligation to bargain 
This embryo philosophy is comparable to 
the one applicable to the employer which 
was initiated 12 years earlier by legislative 
mandate 


limits of protec ted 


certain 


By delineating the 
activities requiring 
for responsible union conduct, the Board 
is establishing basic rules of the game. It is 
true that some of these rules involve restric 
unregulated union conduct 


and standards 


tions on formerly 
They are practical solutions in most cases 
applicable to industrial life 


and directly 


When they are considered in the aggregate, 
it appears that they are developing into an 
integrated philosophy. 

The 
legislative mandate is necessary to establish 
the union duty to bargain collectively. John 
G. Shott, a prominent labor economist, and 


question remains as to whether a 


other leading authorities in the field state 
that it is superfluous to require by statute 
a duty which is one of the main reasons for 
existence of unions.” Considerable 
found in this position, espe 


very 
merit 
cially in view of the relatively small num 


can be 


ber of cases involving violations of the 
union’s statutory duty in Section &(b)(3) of 
the act. However, in drafting this provision 
of the statute, 
necessarily expect an equal number of union 


Actually, there are two to three 


Congressional leaders did not 


violations 
employer violations for every one by a union. 


If a national labor policy, aimed at foster 
ing industrial peace growth, requires 
the setting of certain statutory standards of 
role in determining 
restrictive limits of objectives 
activities is an appropriate one. The 
to test the workability of the 
intervention in 


and 


conduct, the Board’s 


union and 


next 


step will be 
positive 
yrocesses more broadly 

exercise of Board 


[The End] 


Board’s role of 
collective bargaining 
through the general 


jurisdiction 


GUIDES FOR LABOR-MANAGEMENT BEHAVIOR 


“Perhaps it is inevitable that the Gov 
increasingly 
industrial 


will 
regulatory 


ernment peritorm an 
important 


becomes 


role as 

complicated | 
that every 
other 


more 
remind 
‘foul’ on the 


society 
merely want to 
time you claim 
and ask the Government to intervene on 
your behalf filing 
under existing law or by seeking addi 
tional legislation—you bring Washing 
ton to your bargaining table 


you 
side 


either by charges 


“At the risk of seeming naive I would 
like to suggest that most of the problems 
with which we deal—freedom of speech 
and due process, as well as practice and 
procedure of collective bargaining with 
which the Labor Board is primarily 
concerned—can_ be good will 
on the part of those who deal with labor 
believe in 


solved by 


problems as they arise. | 
resort to the orderly processes of the 


” Cited at footnote 32 
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lieu of combat in labor rela 
I also believe that to as great 
employer and 


differences 


Board in 
tions; but 


possible 
their 


an extent as 
union should adjust 
without seeking our help. 

“It seems the great guides for human 
conduct that proved their valu 
in the establishment of western civiliza 
tion and American democracy may not 
be good enough for the twentieth century 
leaders of labor and management. They 
right to lock out, to strike, 
due to economic su 
often still 


have 


insist on the 
to take advantage 
periority, and they resort to 
violence and mob action 

“If all the members of the union were 
blood brothers of there 
would not be many serious 
putes.” Leedom, NLRB 
in an address before the Chamber of Com 
merce of the United States. 


management, 
labor dis 


soyd chairman, 


" Professor E. E. Witte with Mr 


Shott’s view on this matter 
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Role of Legislation in Regulating 


Labor-Management Relations in India 


By MADHURENDRA KISHORE VARMA 





The nonexistence of a means of mutual adjustment for settling labor-management 
differences has now been remedied in India, a country which has always shown 
a tendency towards legislative regulation of labor affairs. The author, who 
has studied at the New York State School of Industrial and Labor Relations at 
Cornell University, shows how American concepts of adjustment—mediation and 
arbitration—are now reflected in the Indian Industrial Disputes Act of 1947. 





R' NNING ¢ ig the history of im 

dustrial development in India, a pet 

sistent tendency toward regulation of labor aracterized 
affairs by means of legislation can easily be ostl Britis 
discerned The political and economi 

sociation with Britain, where regulation 

national affairs by means of legislation 

a distinct feature, may easily sugges 

as an answet! It is only when we 

degree and the extent of legislative regu 

lation obtaining in India, amounting to a n India periodical 
considerable exclusion of mutual adjust felt 

ments between labor and management, that shoul taken 

we begin to realize that the answer ts not | 
that simple In Britain, the statutory 
visions are only complementary to 
provide a framework for, the mutual ce 
between strong and conscious lab« ! 
management. In India, statutory provisior 
constitute almost the oO! ly, and certain| 
the main, frame of reference which actuate 
the very pattern of mutual adjustments it 
elt True, these laws have been motivated 
by and enacted for different reasons 
different times; the important tact ts that 
they have always retained their primary 


position 


' 


EVOLUTION OF LEGISLATION 


In the mid-nineteenth century, legislation 
like the Workmen’ Breach ot Contract 
Act, 1859, and Plantations Act, 1859, was 
enacted in order to regulate the recruitment 
practices and to protect the employer 
against desertions or attempts at combina 


'B. S. Rao, The Industrial Worker in India 
p. 180 
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declared in its Karachi Resolution on 
Fundamental Rights in 1931 that it 
try “to safeguard the interests of industrial 
them a mint 


would 


workers and shall secure for 
and a decent standard of living, 


and con 


mum wage 
housing, 
labor in 
conditions in the country 
suitable ma 


hours of work 
conformity, as far as 


permit, 


proper 
ditions of 
economin 
international standards, 
settlement of dispute between 


with 
chinery for 


employers protection 


workmen, and 
against the e consequences of old 
age, sickness and unemployment. Workers 
shall have the right to form unions to pro 
tect . 

In the postindependence era, the 
continued 


and 
onomic 


their interests.” 
Mmpor 
tance of legislation has unim 
paired; only the motives, intents and methods 
of formulating such legislation have changed 
In such a climate of legislative regulation, 
that the very pattern of 


relations is considerably 


it is no wonder 


labor-management 
determined by the 
Since “the history of 
in India is the history of its industrial 
would be worth while to take 
look at the 
“make[s] 


legislative provisions 


industrial relations 


disputes” * it 
and more analytical 

Disputes Act which 
investigation and 


a closer 

Industrial 
provisions for the settle 
ment of industrial disputes . ae 
fact that out of the five kinds of machinery 
settlement of disputes, the 
settlement 
“voluntary” 

to this study 


provided hor 
“compulsory” machinery 


kinds 


only 


outdoes the other four 


lends added significance 


Voluntary v. Compulsory Regulation 


Employers and Workmen's (Dis 
Act of 1860, which empowered the 
magistrates to disputes 


The 
putes) 
summarily decide 
on wages, was found inadequate to 
with the spate of strikes in the 1920's which 
not only by wage dis 
instituted, 


de al 


precipitated 

Two committees were 
tombay, for investigation 
a suitable legisla 
Their reports 
sense that 
surtace 


were 
putes 
in Bengal 
recommendation for 


and 
and 
tion on industrial disputes 
in 1921 were significant in the 


they crystallized and brought to the 


?P. P. Lakshman, Congress and the Labour 
Movement in India, p. 39 

* Oscar A. Ornati, Jobs and Workers in India, 
p. 150 

‘The preamble of the 
Act, 1947 
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Industrial Disputes 


whether or not the 
industrial 


the controversy as to 
governments should intervene in 
conflicts W hile the 
favored the idea of mutual adjustment and 

help ot joint 
3ombay commit 
government 


Bengal committee 


self-government with the 
vorkers’ committees, the 

frankly all out for 
intervention advocated the 
ment of industrial courts The 
Trade Disputes Act, 1929, essentially pro 
vided for an ad hoc board of conciliation or 
whose 


tee was 
and establish 


resulting 


conciliation pro 
It prohibite d 
without 14 


court oft 
cedures were not mandatory. 

lightning strikes or lockouts 
days’ notice in “public utility services” 


inquiry 


such 
as railways; postal, telegraph and telephone 
light- or water-supplying 
system ol! conservancy or 


services, power! 
services; or any 
In a period when the new labor 


than the 


Sanitation 
were so much weaker 


conciliation procedures with no 


unions 
employers, 
enforcement powers obviously could be of 
no use. While the act provided for an 
conciliation after a 
about, it did nothing 


ineffectual procedure 
strike situation 
to prevent the deve lopme nt of such a situa 
tion The court of could establish 
facts, but the whole procedure Was crippled 
by the lack of means and power to utilize 
these established facts for effecting a com 
promise. If anything, this machinery was 
ill-timed and ineffectual because of the way 
it was allowed to come into operation. The 
from all and was 


before the 


carn 


inquiry 


criticized sides 


times 


act WAS 
introduc 


Rule 
Labor, 


amended many 


emergency provisions ot 


Royal 
1931, commented 


tion of the 
81 A. The 
imstituted in 

“The 


with the 


Commission on 


attempt to deal with unrest must 
creation of an atmosphere 


with 


begin 


dispute s rather than 


settlement.” * 


unfavorable to 
machinery for their 
The 


it emerged as the 


Congress Party, in 1937, just before 
ruling party in the au 
governments, had an 


these 


tonomous provincial 


attitude in words 


nounced its 

“The Committee is of the opinion that it 
duty of the 
conflict and to 
dispute on the 


is the imperative Government 


to wmtervene im the secure 


speedy settlement of the 
recognition of the workers’ 


their 


basis of the 


rights and satisfaction of just de 


“ 


mands.”* (Italics supplied.) 


hesitation as to whether or 


should take an active 


The era of 


not government part 


’ Report of the Royal Commission on Labour 
(popularly known as Whitley Commission) 
1931, pp. 339-340 


* See work cited at footnote 2, at p. 61 
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in industrial conflicts thus beginning 


The 


the 1929 act, relying upon conciliation without 


Was 


to end unsuccesstul experience wit! 
government entorcement, had demonstrated 
that the 


resolution of conflicts by the 


conditions leading to successful 


parties them 


selves had not yet been created Equality 


between the participants the prerequisit« 
of mutual adjustment worthy of the name 


And the 


aware of the reality of the 


Congress Party 
weak 


policy in 


was sadly lacking 
position 
these 


of labor, crystallized its 


terms 
“ET he 


occasioned by the 


labor upheaval 


serious privation tk 


which the workers have been subjected in 


consequence of the tremendous economic 


maladjustme nts 


“The Committee urge on Government 


and employers in the country to take early 


the legitimate needs and as 


Steps to Satisty 


working class and to re 


discontent by 


pirations of the 


move every cause oO! genuine 


arranging for an impartial examination of 
the conditions. and complaints of the em 
ployees and by prompt settlement of points 
of disagreement by oncuiation 


(Italics supplied.) 


process ol ¢ 


and arbitration.” 


Again and again Congress came out wit! 
flavoring government nterven 


‘forth 


resolutions 


tion in labor disputes and asking it 


ith to undertake 


legislation for making the 
acceptance of the decision of Conciliation 


Boards obligatory 


Bombay Act—a Forerunner 


industrial dispute 


Industrial Dispute 
that the 
member i 


\ forerunner of the 
Bombay 
established 


le gislation, the 
Act of 1938, 
government 


clearly 
was an important 


relations picture 


the industrial 
empowered the 


(1) It 
} 


up rules within their 


employers to et 


plants regarding 


“scheduled” working conditions, such a 


classification of employees, working hours 


hitt schedules, rules on attendance and 


malingering, dismissals for cause, termina 


tion of employment, wages, et 
to be submitted to the 


Labor for |} 


rules were Provincial 


Commissioner ot 


and were to be reopened for alterati 


alter eve s months a 


| 1 
employe 


modification, etc., 
the initiative of the or the en 


both In 


commissioner 


case of disagreement 
had to consult 


he tore 


ployee Ss oT 
ith the who 


with the interested partic finalizing 


ind certifying the standing orders, the 
footnote 2, at p. 65 


footnote 2, at p. 63 


See work cited at 
* See work cited at 
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An 
mainly tor arbitr: 


mitt by the empl 


Defense of India Rule 81 A 


During 


governments 
prohibit strikes al 
without 14 days’ 


furtherance ta 


pletely pr hibited 
were CTnpow 


cmnpow cre 
d pute liable 
to the war eff 


the Court 


After 
pa at 
Act of 
taining 
conciliation 


he arbitrat 


‘Wartime experience of the wor 
rule [81 A], | f | 


‘ +} 


Vernmen 


t 1 
1940's 


iter 


relat 


59 International Labour Review 


1949) 





management relations by the government 
Although the Taft-Hartley Act of 1947 
short of the use of compulsory arbi 


tration, the need that 
mecorporation ot 


sti ps 
and the feeling of 
time are reflected in the 


compulsory arbitration measures in nine 
out of 12 state legislations, seeking to limit 
the public 


agre ed to 


stoppages mm 
TUC 


compulsory 


or prohibit work 
utilities.” In Britain, the 
the continuance of the arbi 
system for six years after the end 


War II, although the 


introduced 


tration 
of World 


originally 


system, 
wartime 
during 


only as a 
was subject to 
these six either 
’ In these countries, which have had 
free collective bargain 


measure, rejection, 


years, by management or 
labor.’ 
a long tradition of 
emergence of the use of com 
insignificant 


where 


ing, this 
pulsory arbitration is not an 
change. But in New Zealand, 
arbitration system has ex 
1894," 


Was 


too, 
a compulsory 
isted with statutory backing since 
this 


further 


regulation 
1939-1951, when 
“all strikes were illegal under the Strike and 
Lockout Emergency Regulations, 1939.” 
(Italics supplied.) In India, a balance was 
struck in the Industrial Disputes Act, 1947, 
government regulation 
Rule 81 A 
regulation under the 
1929 


phase of government 


intensified during 


between complete 
under the 
government 


Act, 


loose 


Trade 


wartime and 


Disputes 


The main reasons for these similar move 
ments toward compulsory arbitration in coun 
tries having widely different traditions and 
practices were the exigencies of World War 
I} and the problems of postwar readjust 
ments. In times of peace, the movement 
from compulsory 


keenly 


the ne 


ol a government to ofr 
arbitration depends largely on how 
and how much it feels about (1) 
cessity of uninterrupted and increasing pro 
duction vital to the well-being and needs 
of the community; (2) the 
irresponsible behavior of the 


responsible o1 
parties con 
cerned in their trial of economic strength; 
and (3) the consequent 


to a state otf emergency 


hardships leading 


Industrial Disputes Act, 1947 


Industrial 


provisions of the 


1947, are 


The main 
Act, 

(1) It provides for 
the factory level through the formation of 


a works committee. 


Disputes 


joint consultation at 


” Lols MacDonald, Compulsory Arbitration in 
New Jersey, pp. 7-8 

"Jean T. McKelvey, ‘‘Union Attitudes To- 
ward Compulsory Arbitration in Great Bri- 
tain,” 7 The Arbitration Journal 102-103 (1952) 
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(2) It defines “public utility service” as 
any railway service; any section of an 
establishment on the working of which the 
of the establishment or of the work 


telegraph or 


Salety 
postal, 
industry supplying 


men depends; any 
telephone service; any 
power, light or water 
any public conservancy or sanitation serv 
these, the government is em 
following 


to the public; and 


Ice Besides 
powered to certify any of the 
as public utility 
be further extended by 
(other than 


Toe vistuffs, 


service for six months, to 
six-monthly ex 


tensions: transport railways), 


coal, cotton textiles, and iron 
and steel 

(3) In case a dispute exists or is appre 
hended, the government may, and in case 
utility service, must, 
officer, 


inquiry 


of dispute in a publi 
refer the dispute to a 
conciliation, a court of 


conciliation 
a board of 
or a tribunal 

(4) It 
utility 


lockouts in 
days’ 


strikes and 
unless a 14 


by the 


prohibits 
services 


public 


notice has been given party con 
cerned. 
lockouts in 


during the 


prohibits strikes or 
establishment 


(5) It 
any industrial 
pendency of conciliation or arbitration pro 
ceedings 

(6) The 
continuance ol a 


prohibit the 
exist 


government may 


strike already in 


ence when conciliation or arbitration is 
instituted, 

(7) Unions or employers continuing strikes 
or lockouts in contravention of the pro 
visions of the act are punishable with im 
fine ol 


prisonment for six months or a 


Rs. 1,000/- or both 


Its Various Machinery 


the various types of ma 
their functions 
appropriate 
their inter 


ot processing 


Descriptions t 


chinery under the act and 
in dispute situations would be 
in revealing their 


and the 


methods, 
relations sequence 
disputes. 

Works committee.—This is mew ma 
chinery, introduced by the 1947 act, 
employers ot 100 or 
works committee 


which 
requires the more 
workmen to constitute a 
consisting of an equal number of repre 
employer and 
the case of the 


with 


sentatives of employees 
former, and 


their trade 


nominated in 
elected in consultation 


union, in the case of the latter 
"Arthur Tyndall, The Settlement of Labour 


Disputes in New Zealand, p. 10 
“ See work cited at footnote 12 
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“It shall be the duty of the Wo 
mittee to promote measures tor 
and preserving amity and good re 


1 workmen 


between the employer an 
that end to comment upon matter 
common interest of 
any material 
of such matter 
upplied.) 
It would appear from 
n that this is a joint consultative 
inery having a promising prospect 
veloping into a grievance-handling body 
given a fair trial, it may also help 
inculcate a spirit of mutual understandi: 
mfhidence and ability to adjust m 
differences without outside help and 1 


bring in industrial democr: 


lhe reports on its 
riod of working hi: varied trom 
mpliments in the early years 
criticism and disillusionment in the 
In 1949, a study of the working of 
committees in Uttar Pradesh revealed 
it of 6,842 cases dealt with in the 
ymmiuttees, 5,637 cases (that is, 82.4 pe 
cent) were resolved and only 14 per ce 
# the disputes, referred to the committe 
were taken to the higher conciliati 
chinery lhe later reports reveal tha 
the managements and the unions hi; 


come antagonistic to the con 


the smooth working 
mittes has been hampered 
count of the obstructionist 
the part ot ! employers 
leadership among thie 


workers 


Ace rding to the Industrial 
Rules, 1947, Sections 
representation to the workmer 
in consultation with their u 
proportion to the uni 
less the representative 


ship strength of more : half tl , Conciliation officer 
1 A, 
i 


torcee the electora Col 


vided into two—one 


sentative union 
workmen who ma 


nie 


a considerabl 
wi rkmen 
en trom 
dutte al ne commi 
restrict itself merely to comment 


‘Industrial Disputes Act, 1947, Sec. ; < singh Work 
See work cited at footnote 3, at i‘ P } Indian Jour 
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ice, must, hold conciliation proceedings. He 
“all 
purpose ol 
fail 
( Italte 


arrives 


mvestigates the dispute and does sucl 


thinks fit for the 
inducing the parties to come to a 


things as he 
and 
dispute 


amicable settlement of the 


supplied.) In case no settlement is 
at, the 


priate 


report to the a pt 


ithin 14 days of the 


proceedings 


officer makes a 
government 


commencement of the conciliation 


conciliation ofhecer 1s i 


with 


Mediation by a 
direct 
effectiveness 


more 


proceed 


method 
For 


valuable 


more promise ot 


one thing, his 
ings screening of dis 


putes 


serve as a 
help the gov 
determination as to 


which ernment greatly 


in its whether or not 
unresolved disputes should be referred to a 
tribunal for The 
officer’s appraisal of the various issues in 
of the 
olity of the situation and h‘s suggestions to 


arbitration conciliation 


volved in the dispute, gravity or friv 


the government of possible solutions can be 
very important and valuable to the 
further 
with his 


govern 
dec ision on 
The 
tact, 
ource 


ment tor 
the dispute 


persuasion 


processing ol 
otlicer, gitt ol 
has, in Wiany 
of great help in re 
misunderstandings or in 


hardship 


and CadSCS, 
proved to be a 
ducing gettinyz 


minor disciplinary redressed, But 


like 


discussed 


his effect on major wages, et 


small As 


would 


ISSUCS 


is very will be later 
the 
favorable 


fair settlement at the conciliation stage On 


parties much rather risk an un 


tribunal award than come to a 
the whole, the conciliation officer’s contribu 
the 


misunderstandings 


tions are most substantial in area ot 


discipline and 


After the failure of the 
efforts, the 
Various 


Cases 


conciliation off 


’ 
cers appropriate government 


has choices with regard to furthe 
It may process the dispute through 
the board of 
the and the tri 
may one of thes« 


not 


action 


each of following: the con 


citation, court of 
bunal. It 


or tt 


mquiry 
reter it to any 
refer it at all In the 


“shall record and con 


may latter 
case, the government 
the 


municate to concerned its rea 


therefor 


parties 


SOnS 


Board of conciliation.—|t constituted 


on an ad hoc basis and consists of an inde 


*™ Industrial Disputes Act, 1947 
® Industrial Disputes Act, 1947, Sec 
"Industrial Disputes Act, 1947, Sec. 5(4) 
Similar provision for the appointment of mem 

bers by the state board of mediation, should 

the parties fail to designate their representa 
tives, exists in the New Jersey Arbitration Act 
of 1946. But this choice to designate representa 
tives is given at the arbitration stage whereas 
the Indian Act provides this choice at the con 
cilation stage and not at the arbitration stage 

This is an indication of the belief, in the Indian 

Act, that the appointment of representatives of 

the parties’ choosing may have merit 
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Sec. 12 
l 


9 


greater 


pendent person as chairman and two ot 


four members appointed in equal number 


on the recommendations of both parties. It 


party fails to make recommendation for 


representative members on the board 


ernment has the “appoint 
thinks fit to 


Reference of any 


powec! to 


rsons as it represent 


dispute to 


: board. ( xcept ng nm case ot public utility 


rvice, rests upon the discretion of the 


appropriate government. Its functions are 


the same as the conciliation office r’s, except 
ing that it 


ummon witnesses 


additional 
them on 


has the powers t 
oat! 
— 
two 
notice of strike 


examine 
and compel production of documents 


is required to submit its report within 


months of the receipt ol the 


The period may be extended 


r lockout 


by the appropriate government 


Being tripartite in its composition and 
having members of parties’ choosing, it ha 
the advantage of a greater prestige and pet 
Also, the that its re 


the government, within 


suasive weight fact 


port is published by 


one month, has a great persuasive value 


upon the parties.” 


Court of inquiry.—An ad hoc body, the 


court may consist of one independent mem 
h number of independent mem 
the 


Case It 


ber or of sue 


bers as may be fixed by appropriat 


government in each has judicial 


like the board's 


into the 


powers and its main duty 


matters referred to 
thereon to the 


within a period of 


is to “inquire 


it and report appropriat« 


Government ordinar.ly 
commencement of its 
this 


government 


trom the 
inquiry he 
is published by the 
month of its receipt and is 


six months 


report of court also 
within one 
expected to have 
value 


Rreat persuasive 


Industrial tribunal.—It may be appointed 
on an ad hoc basis to deal with a particulas 
industry if dis 
number of establish 
But the 
constitute 


dispute or for a particular 


putes, affecting a large 


mients therein, arise most com 


a tribunal for 


mon practice 1s to 
whi 


that 


jurisdiction to 
any industry in 
Usually it 


a defined territorial 


any dispute, arising in 


area, may be referred cons'sts 
with regard to mediation 
themselves are expected or 
amicable terms 3ut in an arbitration whose 
award is going to be enforced by the govern- 
ment, the government would be more anxious to 
get members who, in its judgment, are impar 
tial and than to get members of the 
parties’ choosing Enforceability, rather than 
the acceptability, of the award happens to be 
the influencing factor 

** Industrial Disputes Act 
Act 
Act 


where the partie 
induced to come to 


capable 


1947, Sec. 11(3) 
1947, Sec. 17 
1947, Sec. 14 


? Industrial 
Industrial 


Disputes 
Disputes 


April, 1957 @ Labor Law Journal 





or one n lependent membe 
been a judge of a hig! 

judge or is qualified 
ola 


judge 


tribunal is te 


practi able on 


a vard 


| ike 


award of a tribunal is 
ernment within one m 
and declared binding 
rder, on the partw 
tituting a tribunal 
a tribunal 


ati ibunal 

ice depend 

retion ¢ government 
in public utilit 

( bligator 


appropriate Governime 


is 


there is a case for 1 
or Tribunal,” * 
the notice 


wiven 


need for bringn 
so imperative that 
(Appellate Tribunal) 
1950 \ permanent 
appointed under 


agalll 


Dispute 


Industrial 
+ Industrial Disputes 
*“ Industrial Dispute Act, 1947 
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India the continu 
be prohibited after 
to a board o! 
Indian act 


arbitration can Start,” im 


ance of the same may 
the reference of the dispute 
tribunal.” This that the 
is less rigid and harsh on the parties’ right 


strength 


means 


to the trial of economic 
bound by contractual 


it ce pe nds upon 


The tribunal is not 
terms between the parties; 


common law social 


the principles ol and 
justice 

"4 1S, that the 
Disputes Act substitutes for free bargaining 
between the parties a binding award by an 
The Tribunal is not 
terms between the 


therefore, clear Industrial 


Tribunal 
contractual 


impartial 
bound by 
parties but could make a suitable award for 
harmonious relations be 


bringing about 


tween the employers and workers 


”® 


Signs of both clinical and legalistic ap 
proaches are found in their handling of dis 
putes. On the Labor Appel 
late Tribunal defending its 


attempts to mediate in the following words 


“Te, 
bring about conciliation is, in our 
motive 


one hand, the 


can be seen 


ascribe to adjudicators a desire to 
view, not 
The pre 
Act, 1947, 


br Int 


ascribing any unworthy 
amble of the Industrial Disputes 
that one of its objects is to 
a 


shows 
about a settlement.’ 

On the hand, the 
seen defending its legalistic 


Call be 
thes« 


tribunal 
setup in 


other 


words 
“As a Tribunal, we are a creature of stat 


ute and our strictly regulated 
by statute and by 

it is our duty 
that 


deliberation 


powers are 
thereunder 
minds 


rules made 


to apply our 
before us, and to 


to the arise 


decide on our 


issues 
what 


together 


is the correct decision to be made 


Another 
method is the 
nals that their 


the high courts and the 
While in the 


usually is 


sticking to the legal 
tribu 


reason tor 
istic awareness by the 
reviewed by 


Court 


awards can be 
Supreme 


United States grievance 


voluntary and is a 


arbitration 
logical conclusion of the collective bargain 
ing process, in India and 


an antithesis (in most 


it is compulsory 


cases) to collective 
12, at p. 48 

1947, Sec, 10(¢)(3) 

Madras Elec 

Labour 

Lau 


" See work cited at footnote 

* Industrial Disputes Act 

“A. Rananathan and others v 
tric Tramways (1904) Ltd and the 
Appellate Tribunal of India, I Labour 
Journal (India), 1952, p. 781 

“A. A. Hayles and Others (In the matter of 
contempt of Industrial Court, Madras), Labour 
Appellate Tribunal, I Labour Law Journal (In 
dia), 1955, p. 163 

“Bennett Coleman Co. Ltd. yy Workmen 
Labour Appellate Tribunal, II Labour Lau 
Journal (India), 1954, p. 472 
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bargaining. In the United States the juris 
diction of the arbitrator is clearly defined 
with reference to the terms of the contract 
or the submission; in India the jurisdiction 
is limited by nothing but the statute which, 
in effect, gives a wide coverage without any 
reference to the contract or the submission 
In the United States the clinical approach in 
voluntary arbitration is being widely advo 
cated; in India even the mediatory efforts 
of arbitrations good faith) is 
tinctured by an element of compulsion 


(acting in 


The tribunal, on the whole, has helped to 
create a feeling of security among workers 
who are now assured of justice where they 
previously had none. It has made the em 
ployers act with moderation and has estab 
lished valuable guides both for employers 
and unions. The Labor Appellate Tribunal, 
pressed by the demand on its time by the 
ever-increasing number of cases, evolved its 


four criteria for judging 


well-known point 


the cases 


(1) The 


agement to maintain and enforce discipline 


right and responsibility of man 


among its employees 


(2) ‘| he right ot employee 5s to keep thei 
jobs and not to be deprived of them merely 
whim and caprice the 


because of the 
employer. 

(3) Ordinarily, management with its know! 
edge of the problems of internal administra 
tion of the plant is the best judge the 
need for punishing an offending worker and 


also the extent of punishment 
(4) The workers must be protected against 
unfair practice of victimization, mala fides 
and the violation of the principles of natural 
justice by the employer 
A part possibility of 
shortcomings in these which, 


all, are only points of view of a body, the 
of bringing in a 


defects or 


altel 


from. the 
criteria 


one big purpose 


did serve 
measure of uniformity in the disposal of case 

But this apparent simplicity of these cri 
teria is also the weak point of the Appellate 
Tribunal. At the 
relevant and significant facts peculiar to the 


altar of untformity, many 


renders the awards of a tribunal 
parties gut, ac 
India, Article 
grant special 
decree, de 


“The act 
binding (Sec 15) on the 
cording to the Constitution of 
136(1), the Supreme Court can 
leave to appeal from any judgment 
termination, sentence or order in any 
matter passed or made by any Court or Tri 
bunal in the territory of India 

’ Buckingham and Carnatic 
their Workmen, II Labour Lau 
pp 314-338 


cause or 


Mills Ltd. and 
Journal, 1951 
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particular cases are overlooked 

ing awards, therefore, are awards 

their best, could only bring about a state 

armed truce between the parties 

underlying problems would remain 

dering, only to lead to more and 
ites That leads to 

toward litigation among 

turn, get farther away 

methods of 1utual adjustments 

government 


‘ 


The dissatisfaction of the parties, par 
ularly unions, with the Appellate Tribuna 
awards, is reflected in the lac that, in rece 
years, a strong and persistent movement 
has been on to demand the disbandment of 
this tribunal 


» some extent the tribunal award it 

sceptible to political pressul beca 
the appointment of ie adjudicator, ma 
by the appropriate government, is 
by political considerations lhe 
tor’s ; arenes f the favorable 
able standing of the involved 

overnment and his 

the latter (bec: 

appointed adjudicator 
have had influence on 


a vards 


times the tribunal has been accu 
} 
| 


( 


Int upon of crawink Irom tore 


(part ularly American) awards whicl oa 


rel Vance t! peculiar 


Critical Estimate 


Performance.— |t 


lribunal may 


” 


“Western India Automobile Associatior 
The Industrial Tribunal, Bombay and other 
Labour Law Journal, 1949, p. 256 
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) ear 
1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 
1931 
1932 
1933 
1934 
1935 
1936 
Source 


Table | 


Strikes in First Postwar Period 
(1921-1936) 
Vumber Vumber 
Vumber of of 
of Workers Van-Days 
Stoppages Involved Lost 
396 600,000 6,984,000 
278 $35,000 3,973,000 
213 301,000 5,052,000 
133 312,000 8,731,000 
134 270,000 12,578,000 
128 187,000 1,097 000 
129 132,000 2 § 20.000 
A) 3 507 000 31,647,000 
14] 531,000 12,166,000 
14% 196,000 ? 262 OOU 
166 203,000 2,408,000 
110 128,000 1,922,000 
146 165,000 ? 169,000 
159 221 OOO 4,776,000 
145 114,000 973,000 
157 169,000 2,358,000 
Raghura) Singh, The Movement 


Industrial Wages in India, p. 293 


Stri 


) car 
1937 
1938 
1939 
1940 
194] 
1942 
1943 
1944 
1945 
1946 
1947 
1948 
1949 
1950 
195] 
1952 
1953 
1954 


Source 


Table Il 


kes in Second War and Postwar 

Period (1937-1954) 
Vumber Vumber 
Vumber of of 

of Worker Van-Days 

Stoppages Involved Lost 
379 648,000 8 982,000 
399 4101 000 9,199,000 
106 409 O00 $,993, 000 
322 $53,000 7,577 OOO 
359 GQ) OOO 3,331,000 
694 773,000 5,780,000 
716 525,000 342,000 
658 550,000 3,447 000 
820 748,000 054,000 
629 962, 000 2,718,000 
1] 841,000 16,563,000 
639 333,000 ) 214,000 
9A) 686,000 6,600,000 
814 720,000 12,806,000 
071 691,000 819,000 
963 809.000 3,337,000 
772 $67 000 3 383.000 
840 477.000 3.373.000 

Raghuraj Singh, The Movement « 


Industrial Wages in India, p. 293 


of 


f 
) 





out at 


12,806,000, the number has fall 


from 16,563,000 in 1947 to 3,373,000 i 


1954 


Before we allow ourselves to be impress« 


Nn 


d 


by these figures, we must evaluate the situ 
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ation m terms of real improvement in u 
dustrial relations. Although statistical data 
are lacking, it can be safely asserted that 
the reduction in the number of lost man 
days has been the result of increasing re 
ferrals of disputes to arbitrations, whicl 
either mean nor necessarily bring about 
amity and mutual adjustment between the 
parties. As indicated above, the arbitrators 
are not bound by contractual agreements 
between the parties; they gO by the tenets 
4 common law and social justice. Having 
the full force le government to entorce 
their awards hey are apt not to bother 
about vhether r not their awards are 
acceptable to either party. Appointed en an 
ad hoc basis and working in a more or less 
rigid legal framework, they have little o1 
no knowledge of or insight into the peculiar 
yroblems existing between the parties As 
uch, these awards serve merely as stop 
gap arrangements; they bring about a tem 
porary recession of the hostilities, as in an 
armed-truce stage, only to motivate the 
parts to take a redoubled go at each othe: 


at slight provocation 


Mediation by arbitrators.—True, som 
the wise and enlightened arbitrators preter 


to mediate the disputes rather than declare 


an award, However well meaning they n 

be, there is something in their very position 
arbitrators, compulsorily appointed by 
government, which seriously hamper 
attempt of theirs 


ven in the case of a mediator (not a e& 
ernment arbitrator turned mediator), the 
clement of coercion does prevail, for what 
is persuasion if not an acceptable coercion 
In his case, the coercion comes from the 
veight of his personality, the logic of 
proposal being the least undesirable of the 
other alternatives, the weight of public opi 
on and various other pressures which he 
manages to bring to bear upon the parties 
n the right doses at the right moment 
Persuasion, theretore, 1s that unobtrusive 
coercion wich transforms resistances, know 
ingly or unknowingly, into agreements b« 


cause there is no better choice 


In the Indian situation, the ‘ is fur 
ther complicated by the fact thi he partie 
ipproach the arbitrator with expres 

getting a conclusive awatl 

I to do something 

to compromise) which they ar 
mentally prepared to entertain Chis at 
tempt at mediation, in such a situation, cat 
be quite trustrating both to the parties and 
to the arbitrator. Even if the parties agree 
a mediation, it is more due to the 


the authority vested in the arbi 
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ator and the consequence 
hirn than to their willingness 
lf compromise 
could take to 
known and is | 
In short, this mediatio 1 
arbitration climate can 
or no less than an award in real 


Time element.—Under the 
thre present act, the processing 
pute can take a very long time 
ciliation proceedings (by the co 
officer and the board of conciliation) 
take at least about 11 eeks vhich 
“be extended by such period as may 
agreed on nm writing by all the parties 


” 


the dispute The court of inquiry 


mits its report ordinaril 

of six months and the t1 

award “as Oon as practicable 
theretore, a dispute vere te 

through all these steps, it may 

as 18 months or so _ bef 

declared In many case Ss, the partie ‘ 
appe al to the Appellate Pribunal if 
the regional tribunal’s award which, i 
may take another 12 montl 

sidering the overburdened 


Appellate Tribunal). Most 
do not, however, pass throu Prohibition of 


Safeguards 


teps he usual practice 
| 
' 


dispute from preliminary conc! 
conciliation officer to a tribunal 
that the time taken by tl mach 
be minimized to a certain limit 
im more eilhcency, the tact 
great delay occurs before 
ettled. While 
busine 
goes on, 
and, tl 
cedure hangs on and ; s their 
day relation ) On tl other hand 
actions, imteractions 
ake 


media heat of the 


living together t 


trom ¢ 


Legalism ? 


rame or intimate 


“Industrial Disputes Act, 1947, Se 
and 13(5) 
" Industrial Disputes Act, 1947, Sec. If 
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during the period of conciliation and arbi 
tration proceedings. On disciplinary mat 
ters, not connected with the dispute under 
consideration, the employer must seek pet 
mission of the board or the tribunal before 


meting out the punishment 


Finality of orders.—According to Section 
9, the orders of the appropriate govern 
ment appointing any person as a member 
of a board, court or tribunal are unques 
tionable in any manner, But the desirability 
of consulting the parties and getting persons 
acceptable to them is being recognized, The 
practice of entertaining their suggestions 
on this matter is gaining in vogue, and in 
one particular case—in_ the plantation in 
dustry in the State of Madras—arbitration 
proceedings have been pending ince March, 
1952, there having been four changes in the 


composition of the tribunal.” 


Choice of procedures.—It can be seen 
from the foregoing that the act provides for 
a number of adjustment machinery, ranging 
in their functions from joint consultation 
at the factory level to compulsory arbitra 
tion. This gives to the government a wide 
choice from which it i free to use eacl 
or any one of the procedure lor getting 


the best results 


In general, the very coming in of the 
government in an industrial dispute picture 
is discretionary. The very declaration of 
any of the scheduled services as “publi 
utility” is discretionary. In practice, the 
first-step conciliation by the conciliation 
officer, although discretionary, is made avail 
able to most of the dispute But the referral 
of a dispute unresolved by the conciliation 
officer to a board, court or tribunal is not 
automatic—even in case of a public utility 
service. A tribunal award is normally bind 
ing for such period, not exceeding one year, 
as fixed by the government But, if the 
government itself is a party in dispute and 
if it finds the award “inexpedient on public 
grounds,” it may not give effect to part or 
whole of the award. In that case, it has to 


place its explanation before the legislaturs 
ret 


at the first available opportunity and ¢ 
a resolution passed which may “confirm, 


modify, or reject the award.” ® 


It can be seen from the above that gov 
ernment enjoys a wide choice of procedure s 
All this vesting of discretion, it is sug 


“CC. S. Krishnaswamy, /ndustrial Discipline 
Under Arbitral Review in the U. 8. A. and 
India, p. 96 

* Industrial Disputes Act, 1947, Sec. 15(2) 

“W. Willard Wirtz, “The ‘Choice-of-Proce 
dures’ Approach to National Emergency Dis 
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we sted, is for the purpose ol lending to the 
whole machinery a flexibility which can be 
fruitfully used to induce the parties to settl 
their differences by mutual adjustments 
Ihe uncertainties as to whether or not the 
government would intervene at all and 
whether the intervention, if granted, would 
stop after mediation or go all the way up 
to compulsory arbitration and, whether, in 
case the government is a party to the dis 
pute, the tribunal award will be imple 
mented totally or partially or rejecied totally 
ire all potent tactors which can go a long 
way to convince the parties of the desir 
ability of mutual adjustments. And the fact 
that four out of five adjustment machinery 
in the act are conciliation machinery further 
reinforces our supposition that the act has 
been designed to promote voluntary rather 
than compulsory methods 

“The ‘choice of procedures’ theory de 
velops trom the reasoning that the function 
of Government is neither just to stop 
a fight nor to settle an argument, but is 
rather to implement and possibly even to 
force the settlement of serious disputes 


’« 


by the collective bargaining process,’ 


Massachusetts Law Compared 


lhe Massachusetts law," enacted in the 
same year (1947) as the Indian law, 
some similarities in the steps provided 
therein. Before instituting compulsory arbi 
tration (which happens only in case of 
“emergency” disputes), the governor requires 
the parties to appear before a moderator 
who mediates as well as persuades them 
to submit the dispute, if unresolved, to 
arbitration. Hence the arbitration is not 
necessarily compulsory but induced. If the 
moderator fails in his attempt to induce the 
parties to arbitrate, his report, like that of 
the Indian conciliation board, court 
tribunal, is also made public with the added 
feature that the responsibility of either o1 
both parties tor the failure is clearly spelled 
out. Here, a more effective use of the re 
port than of the Indian counterpart is made 
Ihe governor, then, advises the parties to 
voluntarily submit to an inquiry by a tri 
partite emergency board (like the Indian 
board of conciliation, coming in as_ the 
second step) which is empowered to recom 
mend settlement terms If this measure 


fails, too, he then is free to declare ar 


putes Emergency Disputes and National Pol 
icy (edited by Bernstein, Enarson and Fleming) 
p 150 

"“R, W. Fleming The Search for a For 


mula,’’ work cited at footnote 46, at pp. 219-220 
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— 


emergency (if satisfied that an emergency 
exists or 1s apprehended) and 

plant In this law, it may be seen 

the choice for compulsory arbitration, under 
the pressure of public opinion, precedes the 
choice for voluntary arbitration. Perhaps 
this arrangement, opposite to the arrange 
ment in the Indian act, has advantages f 

a psychological point of view After 
public opinion factor has made itself 

the parties might be more amenable to 
idea of voluntary settlement because o 
promise to win back for them some o 

lost public opinion 


Thus we can see that although the Massa . 
chusetts law provides for arbitration, it i Hamper 


j , , ne kes tl 
an arbitration almost compulsorily induced and make em 


an arbitration which 1s accorded a les cl unattractive im cé 
position than voluntary arbitration. While arbitration 
in the Indian act, compulsory arbitratior 

the ultimate step, in the Massachusetts act 

seizure is the ultimate step. In the former 

compulsory arbitration has come to be us¢ 

not as a means to induce parties to re 

to voluntary arbitration methods (as it 

could have been or seems to have beet 

originally intended), but ; a conclu 

means to settle 

public opinion and seizure 

powerful factors designed (and 

motivating voluntary settlements 

former, compulsory arbitration hampers 

lective bargaining; in. the latter, it i 


used as to promote collective bargaining 


the Massachusetts act, voluntarism 
given greater importance, but compulsory 
government regulation can be re 
more directly and promptly, if need be 
In New Zealand, compulsory government 
regulation is frankly prescribed and resorted 
to, although as Justice Tyndall claims, volun 
tary settlement methods are extensiy 
used In India, the law provides 
many choices that compulsory 1 
government may not have to be 
That is why there are so many interme 
steps between joint voluntary ettlement 
and compulsory arbitration. But 
practice, compulsory government 
+} 


tion dominates the scene 


Preference for 
Compulsory Arbitration: Why? 


lt 


The explanation tor this opposite re 


is to be found, im the case of India, im the 


actual use of the provisions of the act itse 
The mons have weaker bargaining 


due to their weak organization 
* See work cited at footnote 11 
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Britain), the continuance of 
after the war was a 
It was mutual 


in the case of 
compulsory 
matter of mutual agreement. 
agreement which gave compulsory arbitra 
tion the place it had, and not vice versa 
Sut in India, it was a matter of no other 


arbitration 


choice 

It may not be wrong to say that it is 
not so much the introduction of compulsory 
arbitration by itself that hampers 
tive bargaining, but the prevalance of imbal 
ance in the relative strengths of the parties 
and the unscrupulous 
advantage taken by one of the other In 
this situation, all the provisions of the law 


collec 


indiscriminate and 


for promoting voluntarism and all the en 
lightened pronouncements and stray deeds 
of the few are likely to fall by the 
wayside. Arbitration, or such conclusive and 
judiciously impartial adjustment, strengthens 
itself prominent position 
without any effort on 
the part of the arbitrators 


most 


and ae quires a 


necessary intent or 


INDUSTRIAL EMPLOYMENT 
(STANDING ORDERS) ACT, 1946 


is a corollary to the Industrial 


provides for a 


This act 
Disputes Act 
formulation and spelling out of the terms 
and conditions of employment so that much 
of the dissatisfaction on small but explosive 
prevented from developing 


and clear 


matters may be 
into disputes 

It comes closest to sanction for collective 
bargaining, and yet remains far apart. 
big, 
where stand 


Instances can be found, in case of 
foreign undertakings in India 
ing orders existed even before the statutory 
requirements were made Sut these orders 
were more as safeguards for the employers 
than as protection to the workmen. The 
first statutory requirement was made under 
the Bombay Industrial Disputes Act of 1938 
(see page 6). The formulation of these 
orders not being a two-way process of joint 
between the workers and the 
much faith 
terms 


consultation 
employer, the former has not 
in them Sut, still, 
and conditions § of 
spelled out and reduced to writing and had 
to be certifying officer, 
these orders did 
to the workmen where they previously had 


insofar as the 
service were clearly 
certified by the 
provide some protection 


none 


” For details, see the schedule at the end of 
the act Note that this section demands the 
declaration of only the manner of intimating 
and not the manner of determining the hours 
holidays and wages, etc 
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The desirability of passing a central act 
was successively discussed in the tripartite 
labor conferences in 1943, 1944 and 1945; and 
finally the Industrial Employment (Stand- 
ing Orders) Act was passed in 1946. It 
provided for framing of standing orders 
by employers of all establishments employ 
ing 100 or more workers, and covers, among 
other things, (1) classification of workmen, 
manner of intimating to workmen periods 
and hours of work, holidays, paydays and 
conditions of, procedure 
the authority which 
(3) termina 


“ 


wage rates; (2) 
in applying for, 
may grant leave and holidays; 
tion of employment and the required notice 
therefor; (4) acts or omissions which con 
stitute misconduct leading to suspension or 
dismissal; and (5) grievance procedure, etc 


Within six 
of the act, all employers in the area covered 
are required to draft 
orders (without any stat 
to consult the workmen 


and 


months of the enforcement 


by the enforcement 


their proposed 
utory requirement 
or their union) and to submit them to the 
certifying officer, appointed for the purpose 
appropriate governments, for his 
certification. The officer would then forward 
one copy of these orders to the representa 
any, otherwise to the 


by the 


tive trade union (if 


workmen), their objections, if 


asking for 


any, to be submitted within 14 days.” If 


then 
sides in 


raised, he would 
hear the both 
order to “decide whether or not any 
addition to the draft sub 
employer is necessary to 
Standing Orders certi 
Act "| The only 


decides 


any objections are 
representatives of 
modi 
fication of ofr 
mitted by the 
render the draft 
fiable under this 
criterion on which he 
not to certify the orders or the only frame 
work can modify the 


orders is to see that 


whether or 


within which he 


(1) Provision is made therein for every 


matter set out im the 
industrial 


schedule which is 


applicable to the establishment, 
and (2) the standing orders are otherwise 
in conformity with the provisions of this act.” 

In case the parties have any objections 
to the contents of the final certified orders, 
they are allowed to 


after the modifications, 


go in appeal before the industrial court 


officer and the ap 
prohibited 


Both the 
authority are 


certifying 


pellate from ad 


judicating “upon the fairness or reasonable 
” Industrial Employment (Standing Orders) 
Act, 1946, See. 5(1) 
" Industrial Employment 
Act, 1946, Sec. 5(2) 
“Industrial Employment 
Act, 1946, Sec. 4(a) and (b) 
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ness of any Standing 


of 
Orders 


provisions 


Some Observations 
It Cc 


of the 
workers 
the 
Even in case of any subsequent change or 
than those the 
right is reserved to the 


that the 
are anything but adequate 


an be easily seen provisions 


; 
oO! 


act 
determination 
ot 


have no say in 


terms and conditions their service 


other made at 
the 

that 
spelling-out of the 


modification 
certifying 
employer 


Stage 
* All 
the 
o1 
they may be made applicable uniformly and 


these standing orders 
and 


that 


ensure 1s terms 


conditions service in writing, so 


permanently agreed periods of time 


This grant of 
employer is, perhaps, the expression of gov 
belief that up rules 
regulations regarding conditions of service, 
discipline and efficient running of the plant 
is the Since the 


over 


unilateral authority to the 


ernment’s setting and 


employer's prerogative 


minimum standards in respect of most of 
the 
like 


workmen's 


matters concerning service conditions 


hours, minimum wages, safety rules, 


compensation, le provident 
fund and ete 
laid down the government 
knows that, with all his freedom to 
the employer will still have 
order to 


ave, 


other benefits, are already 


im various acts, 
Irame 
lis OWN orders, 
to to 


certified 


standards in 
get them J hus, the 

although free from having to negotiate 
still to stretch himselt 
limit set by the 


further help the 


contorm these 
employer, 
with 
has 
the 
to 


his workmen, 
at least 
In 


up ofa 


up to Variou 


acts order Setting 


uniform pattern, he central and 


proving ial governments have come out with 
model standing orders which are applicable 
to all 


and which 


those ot 


government undertakings 
influence 


Also, 


criteria 


have considerable on 


private undertakings these model 


orders serve as reference to the 


certifying officers 


* Industrial Employment (Standing Orders) 
Act, 1946 
* Industrial Employment 
Act, 1946, Sec. 10(2) 
* For six months 
is subject to joint 
ties (Sec. 10(1)) 
” Reproduced 
covered under a typical 
jata Shoe Company, Ltd.) 
out the above statement S. N. Bose 
Labour Code (Central), pp. 1087-1107 
(1) Definition 
(2) Recruitment 
(3) Appointment 
(4) Classification 
(5) Reallocation 
leave 
Payment 


(Standing Orders) 


duration 
the par 


Further 
between 


at least 
agreement 


the list of items 
standing orders (of 
which would bear 
; Indian 


below is 


of workmen returning after 


(6) of wages 
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argued that the workers’ participa 
the 
deliberately not provided for be 


veak 


It is 


tion in formulation o hese orders i 


ause of tl 


ealistic recognition of their 


ing position It 


vhen we remember thi minim 
already laid by tl 


tand ft 


f standards 
various 
lose 


below 


acts 


yere they t themselve 
a certain specified leve 
those minima 


anvtl ing al ove 


them 
up 
prerogative wi 
matters Phe 
in this ce 
take « 
tenable 


consideration in keeping 


picture therefore hinges 
in employer's 
these argument 
ernment 
to inte! 


As alre ady 


imple menta 


dian are 


either 


is not 


above, government can require 


ontormity 


thes« 


certain matters of « 
the 


the 


tion only on 
As long as 
requirement 


ao 


order contorm to 


government 1 
it is cony d tha 


anything even itl 


nable 


certaii matters are untair or 


So, here is a set of plant rule 
nly 


thie 


workers but 


the 


the participate, 


vard to duration and 


ineffectual objections. The gover 


but only 


ment 


ticipates with regard to the 


formity or otherwise of its content 


the broad 
Visions ol 


provided by the pre 


framework 


the various acts Oo tar as the 


actual contents of mecerned 


alone ho hi the full say 


would 


it is the employer 


he 


read 


standing orders of any plant 
like 
ment, with the only difference 1] 
~ At their 
constitute a do 


backed 


worker 


any collective bargaining 


not best thie tanding 


ument containing 
utor rece 


by tat 


right 


tections 
ot the 
but, at ‘ 


the 


vhere they hi 
also constitute 
rks ce 


bargaming 


ha lost it 


ame time, they 


like that of the 


which « 


anticlimax, m 


mittee, im ollective 


close to its fruition chances 


(7) Rates 
Hours of 
Overtime 
Dismissal 
Lateness 
(12) Absenteeism 
(13) Grievance procedure 
(14) Stoppage and shut-down 
(15) Promotion 
(16) Transfer 
(17) Leave 
(18) Termination of 
(19) Preference of 
(20) Provident fund 
(21) Safety arrangement 
(22) Gratuity 
23) Attendance 
Dearness al! 
Housing 


(8) work and shifts 
(9) 
(10) 


(11) 


ervice 


employrcer 


bonus 


iowanct 


‘ 


‘ 


unable to 





The report of the central government on 
the working of this act is a fitting conclu- 
sion to the observations made above: 


“The slow 
pending cases (of certification) is reported 
to be chiefly among other 
(1) the trade unions in 
of the establishments; (11) illiteracy of the 
workmen; (III) inability of the Certifying 
Officers to the objections raised by 
the workmen. The Chief Labour 
Commissioner some of 


progress in the finalisation of 


due reasons to 


absence of some 


meet 


has commented that 
resented the restrictions 
authority of the 
the Appellate Au 


fairness and 


the Unions have 
imposed by law on the 
Certifying Officers and 

thority to adjudicate upon the 
reasonableness of the provisions of the draft 
Standing Orders. While the Standing Orders 
can be amended or modified on the applica 
tion of the employer, the workers or their 
have not right to 
move for the amendment of the Standing 
Orders. This works harshly against the 
workers, as they can secure a modification 
industrial 


unions been given the 


forcing the issue as an 


”” oT 


only by 
dispute 


CONCLUSION 


trace and to 
tradition of 


This article attempts to 
appraise the evolution of the 
government regulation of labor-management 
India. The need for govern 
regulation varied, but not its 
Labor, management and the 
government look upon gov 
ernment regulation as necessary and normal, 


relations in 
ment has 
importance 
have come to 


own Labor, being 


weak and comparatively less well organized, 


each for its reasons 
finds in it a measure of protection hitherto 
its own bargaining power 
finds the 
much 


unattainable by 
The 
government 
than 
having to bargain with its labor, although, 
effect, it labor 


management machinery of 


regulation more con 


venient the embarrassing situation of 


in actual has not granted 


any the less through arbitration awards 
The government, in the present phase of 
planned, long-term reconstruction of the 
nation, is unwilling to allow any interrup 
tions in the over-all production schedule 


the above facts being inexo- 


adequately explain or 


In spite of 
rable, they do not 
justify the degree of dependence upon gov- 
ernment regulation The this 
article is that this dependence upon legisla 
necessarily of the 


essence ot 


tion is the result not 
recent phase of national reconstruction and 
gearing of the entire system to its needs; 
it is rather the result of an inertia, of a 
force of habit to depend upon government 
machinery to regulate the relations between 
The advan 


governmental 


the parties conveniences and 
regulation led to 
took 
initiative inventiveness; the 
need for initiative to forge mutual 
tionships led to more dependence; and thus 


tages of 


dependence; dependence away the 


need for and 
rela 


the vicious circle has gone on 

That is why full advantage could not 
be taken of the two acts—The Industrial 
Act, 1947, and The Industrial Em 
(Standing Orders) Act, 1946 
which, as has been shown in this article, 
offer such splendid opportunities for free, 


mutual 


Disputes 
ployment 


Comparison of the 
other 


adjustments 
counterparts in 
countries has shown that it is 
and less rigid, that it has in its body the 
and of 


former act with its 


less harsh 
of procedures” 
uncertainty,” could be 
discretion to bring about the desirable effect 
of making the parties more self-reliant than 


promise of “choice 


which used with 


they are. 


It is not so much the provisions of a 
statute as their 
the behavior of the 
It is the actual 
which prevented 


complishing what they 


real use which determines 
parties affected by it 
these 
these 
seem to 


use ot provisions 


has acts from ac 
have been 


originally intended for 


[The End] 


It is a story of anticlimax 


COST-OF-LIVING ESCALATORS 


“Automatic cost-of-living wage adjust 
ment clauses have been newly adopted 
for a significant number of workers in 
the past two 
clauses, which provide for wage adjust 


make up for any 


years These escalator 
changes in 


hand-in 


ments to 


consumer prices, have grown 


hand with the increase in long-term 


agreements. 


Employment 
1951,”" 


Industrial 
1946, During 


"Working of the 
(Standing Orders) Act, 
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“About 3% million workers are now 
such cost-of-living escalators 
This is than number 


of some two years ago 


covered by 
more twice the 

“In all, however, the total covered by 
such automatic arrangements is still only 
20 to 25 per cent of all workers covered by 
union AFL-CIO Collective 
Bargaining Report, February, 1957 issue 


agreements.” 


Indian Labour Gazette (Delhi), May, 1954, p 
1048 
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Wages... Hours 





Problems 








Retail-Establishment Exemption 
Under FLSA 


Wages .. . Hours 





The court of appeals declared that, if the 
warehouse buildings were separated in other 
cities with central control at one office, their 


that of the district court 


con lusion and 


would be wrong. But it was important to 
note that if it were not for financial or capt 
tal problems and the necessity of using 
what one has, it would be quite feasible that 
the business of five 


under 


Bekins would conduct 


warehouses in one central warehouse 


the one roof, 


The decision in the Bekins case was sim 
ply that it is possible for one business, lo 
cated in several buildings, neither contiguous 
nor widely scattered, to be “one establish 
ment” and that the proprietor’s unit of op 
be considered in determining 
what is an “establishment.” The 
federal court further noted that these factors 


mechanically or giver 


eration may 


California 


are not to be used 
conducive force; rather, they are “shadings,” 
in a “problem of fact.” That was the situa 
tion until March 11, when the United States 
Supreme Court reversed, per curiam, the 
Ninth Circuit's holding that five physically 
warehouses constituted a single 
within the meaning of 


separated 
retail establishment 
the FLSA 

The majority opinion of the Court decided 
that the Phillips case 
tended by the Secretary, and 
been held controlling by the appellate court 
surton and Harlan disagreed, be 
lieving that the court of 
appeals was based upon proper 


was opposite, as con 
should have 
Justices 
decision of the 
standards 


and sufficient evidence 


Federal Wage Law Coverage 


deter 
employees of 
would 
receive the benefits of Fair Labor Stand 
ards Act coverage. The Sixth Circuit held 
that livestock and manufac 
turers and processors who sold locally, to 


means to be alive was 


What it 
minative of 
manufacturers and 


whether or not 


feed processors 


poultry feed 
farmers, were not subject to the overtime 
pay, minimum wage and _ record-keeping 
requirements of the FLSA, simply because 
their customers sell, to outlets, 
livestock and poultry which have consumed 
the feed, Mitchell v. Moore, 31 LAapor Cases 
{ 70,434. 

FLSA coverage of 
step from interstate commerce depends, ac 
cording to this appellate court, to some 
extent upon whether the something worked 


interstate 


workers removed a 


on is living, such as livestock and poultry 
It was readily admitted by the appellate court 
that if employees produced raw materials that 


274 


would be further processed within the state 
before reaching interstate channels, they would 
be covered by the provisions of the federal 
wage law even though the materials had 
lost their original identity. This court main 
tained that although FLSA coverage im sucl 
instances was limited to “inanimate prod 
it did not extend to “food consumed 


which it is digested 


ucts,” 
by a living animal, by 
and eliminated and is no longer in existence.” 


livestock and 


been raised on 


Substantial quantities of 
poultry were found to have 
feeds manufactured by the processor 
was alleged to have committed violations of 
the FLSA. In addition to the meat sold to 
interstate outlets there 
products derived from them such as milk, 
The court advanced 


who 


were certain other 


cream, eggs and wool 
the belief that various basic elements, such 
as calcium, carbon and phosphates, when 
livestock or poultry feed, are 
animals which eat the 


included in 
assimilated by the 
feed 


The 
was a settled rule, 
that employees engaged in the producing 
of raw materials for sale and further process 
within a state are engaged in the production 
of goods for commerce, if the final prod 
uct is shipped out of the state, even though 


Secretary of Labor argued that it 


supported by many cases, 


the materials may be further processed by 
third employer and have lost 
before they have 


a sec ond or 


their original identity 


moved into commerce 

The appellate court recognized the broad 
scope of the cases cited by the Secretary 
rulings relied 
were in the field of 
ucts. “But no ruling goes so far as to apply 
the rule to food living 
which it is digested and 


upon by 
prod 


of Labor, but the 
him inanimate 
consumed by a 
animal by elimi 
nated and no longer in existence.” The case 
ot Mi Le d v 7 hrelkeld, 7 LABOR CASES 
T 51,162, court to be 
in keeping with the 
coverage 


seemed to the more 
present situation. The 


case, in which was denied, in 


volved the cooking of meals for maintenance 


interstate carrier 


of-way employees of an 


In addition, the appellate court said that 


the cases relied upon by the Secretary of 
Labor were decided prior to the 1949 amend 
ments to the FLSA At that 
statutory definition of “production of goods” 
included working in any processing industry 


to the 


time, the 


production 
that 


rr occupation “necessary 


thereof.” The reworded 


amendment 
federal wage law so as to 
related 


essential t 


portion of the 


“working in any closely 


re ad 


process or occupation directly 
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the production thereof 

amendment, coverage under the 

court continued, was held by other courts 

to include a number of situations where 

work, although related or necessary to the 

production of the goods under considera 

tion, was not directly essential to such pre 

duction as decided by the First Circuit 

McComb v. Super-A Fertilizer Works, 14 

Lapor Cases § 64,257; Tenth Circuit, FE. ( ment accepti 
Schroeder Company, Inc. v. Clifton, 10 LaApor ; 
Cases 462,938: and the denial of certiorari amehnctunen 
by the Supreme Court in Martino v. Michi oasis Mile 
gan Window Cleaning Company, 10 Lapor 
Cases 9 51,220. It was the purpose of the 
1949 amendment to remove such cases from 
coverage under the FLSA. In order for 


coverage to exist, the amendment require 


rmvernment con 


maintal 


establishment 


a closer and more direct relationship to 

the producing activity than existed in sucl 

cases. The court said expressly, in McComb 

v. Super-A Fertilizer Works, that coverage 

under the FLSA would no longer apply un OmMmpital al 
der the 1949 amendments and the factual ‘ ! ' subyec 
situation of that case is closely analogor still 


to the present cast A seshetitests 


tractor and 1 
Government Contractor's Liability Public Nieae cad 
is jon Hable witl 
Is a government contractor liable or but 
the unpaid wawes owed emplovee 5s ot a or 


bankrupt substitute manufacturer under the Whether 


1S, according to a recent decision of the ad 


ministrator of the Wage-Hour Division, at 
least where the government has not agreed to 


Walsh-Healey Public Contracts Act? He Walsi 


ic 


take over the responsibility lor payment ol 
these back wages from the proceeds of the 
sale of the goods of the substitute manu 
facturer by a receiver in bankruptcy, Matter 
of Cain, d.b.a. Gadsden Box Manufacturing 
Company, CCH Lasor Law Reports ( Fourt! 


Edition), Volume 3, 7 29,188 


\ government contractor who, as a regu 
lar dealer, agreed to furnish ammunition 
boxes to the government, arranged tor the 
manufacture and delivery of the boxes by 
substitute manufacturer However, dur 
the performance of the subcontract 
substitute manufacturer was placed in 
voluntary bankruptcy and a receiver was 
appointed. The employees of this manu 
facturer received no pay for a period of one 
week while working on the government 
munition boxes. A hearing examiner 
the contractor, the manufacturer an 
receiver jointly a1 severally liable 
the Walsh-Healey Public Contracts 


for the unpaid wages 
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Books ... Articles 





CURRENT LITERATURE 





in the Labor Field 





Questions and Answers 
on Company Success 
Employee Interest in 
John W. Riegel. Bureau of Industrial Rela 


University of Michigan, Ann 
1956. 302 pages $6 


( ompan V UC EE 


tions, 
Michigan 
Mr 
the 
employees in companies 
terms 


Riegel’s book offers a discussion ot 
employers 
offer 
prospects of 


mutual interests of and 


vhich rela 


tively favorable and 
employment. It 
relationship in one of its 
alliance of 


their 


examines the employment 


major econonme 


aspects—as an managers and 
incomes by 
cooperatively serving consumers. Althoug] 
the author conflict 


between the parties to the employment re¢ 


employees for earning 


recognizes sources ol 


lationship in well-managed firms, he em 
phasizes their mutual inter 


materially 


sts as being ot 


and spiritu 


greater 
ally. The book will encourage 
with the 


and 


consequence 
persons W ho 
improvement ot 
helptul 


are concerned 


industrial relations, prove 
them in specific ways 

Based on interviews with employees, union 
officers, supervisors and executives in eight 
manufacturing companies, the study de 
for employee interest m 
the 


contribute to 


scribes the grounds 
suUCCESS, 


opportunities tor 
the 


company 
employees to strengtl 


their 


survival of possible 


firms; the 
‘interest” to 
their 
personal characteristics and 
related to 


these conditions, it 


and 


benefits of thei themselves, 


their companies and customers; the 


types ol per 
formance which are “interest”: 
and how, under 
strengthened 


stimulated and 


Grievance Procedure 

and Arbitration Explained 
The Grievance Process. Labor and Indus 

Kellogg Cente 


trial Relations 


276 


Center, 


Arbor, 


Michigan 
Michigan 

lhis 
industrial rel: ns 
State [ 


State 


1956 


East Lansing 


102 pages. .$1 


Lniversity, 


result of an 


Michigan 
brought 


informative book is the 
conterence at 
niversity rhe conference 


together a few top men in the industrial 
relations field to discuss operating problems 
involved in making a grievance procedure 
accomplish its purpose, the 
ot the American Arbitration 


and basic problems in 


and role 
Association 


processing 


scope 


grievance 
Conference workshops were also carried on, 
and the 
brought 


of subjects 


book presents a summary of points 


out by participants on a number 
Outlined by the 


role of the 


wor kshops 


vere Stic h subjects as t he tore 


vard; when a 


not 


man and shop ste grievance 


is a grievance and just an argument; 


large volume of 
joint 
interpretation; 


the meaning « grievances 


and arbitrations; foreman-steward 


meetings on contract time 


limits in the grievance procedure; and em 


ployer notice to unions on produc tion changes 


Che last 36 pages of the book are devoted 
oO all 


arbitration demonstration involving 


the right of a company—party to a colleé 


tive bargaining agreement with a union 


to subcontract work 


It is shown that the 


is a social invention of the 


grievance procedure 


greatest import 


ance to our democratic society It is 


means whereby the individual and worl 


have 


thei 


group can take up their problems, 


some means of redress and argue 


( lose 


If the 


problems with people who are quite 


to those problems in the plant itself 


grievance procedure works, the contract 


will work If the 


not work, the n, ol 


grievance procedure does 
contract does 


results 


urse the 


not work, and jungle warfare 
throughout the 
dispute 


h reason rather than forces 


Arbitration is growing 
world 


settlement throug 


and is building a pattern of 


Someday, through arbitration, the world 


will attain better understanding among men 


April, 1957 @ Labor Law Journal 











The Law Preserves Its Literature 
The Lawyer's Treasury. Edited by Eu 
Bobbs- Merrill Company, 
Meridian Street, Indian 
1956. 520 pages. $7.50 


gene C. Gerhart. 
Inc., 730 North 
apolis 7, Indiana 
The American Bar Association offers this 
taken from the 
American Bar Association Journal, to the 
legal profession and to the public. It is a 
collection of some of the finest articles that 
have appeared in the Journal during the first 
The authors feel 


anthology, pages ol the 


4) years of its existence 
that these articles will readily 
the reader why lawyers are properly re 


reveal to 


irded as members of a learned profession 
These articles, by some of the leaders of 
the bar, might well have been lost to the 
profession generally unless made readily 
accessible in some convenient form. The 
anthology volume is the accepted and logi 
cal vehicle for such a purpose 

The officers of the American Bar Asso 
ciation made the original nominations of 
articles to be considered, The list of nom 
judges 
country lawyers, members of 


inators includes federal and state 
city lawyers, 
large and small law firms, and individual 
practitioners. Their varying tastes and back 
no doubt represent a cross-section 
American lawyers might find of 
value, and 


grounds 
of what 
permanent 


most interest and 


hence worth preserving in book form. Ot 


the more than 125 articles nominated, the 
editors selected the top 46 by secret ballot 


Ihe scope ol th book is illustrated by 


following example As the law’ 
there is “Thi 


beginning 


Hammurabi,” by Edwin J 
, 


of contrast, an article which sho 
“Some 


by Har 


growth of law 
Judicial Function,’ 


extent of the 
flections on the 
old R. Medina 

Articles treating of our 
by Charles Evan 
Heritage Free 


English Constitution,” by 


basic freedoms 
are = ibe rty and Law,” 
Hughes: “Our 
doms from the 
Harold Hulme; “The Cornerstone of Con 
stitutional Law,” by Harold H. Burton; and 


f the Land,” by H. H 


American 


“The Supreme Law « 


W hite 





ARTICLES 





Clayton Antitrust Act 
Samuel (sompers declared tha 
rtant statement ever made 


ve body in the history of 


Books . Articles 


that “the 


| 


commodity 


| he sc Wi 


Antitrus 
some to 


evel 


t 


byweor 
abo 


rds are 


AY t. 


juncti 


apparently 


layton Act 


urpos¢ 


imettective 


matter 


Jas 


I 
ly 


iid 


ify 


Wils 
end 


re 


Ol 


\ 


exem| 


She 


Fair Representation 


i tincti 


limited pow 


Ang 


t 


} 


rated 


a 


' 


Pinan 


t] 


‘ 


‘ 


not 


hitnerce 


he 4 


rta 


enigina 


Antit 


x< 


I 


‘ 


1 


viol 


as been declared by 


How 


Wiitl 


labor be 


! 


mn 


t 


Act 


essive ust 


Chi 


belief 


later 





Rank and File 





News of Work 
and Working People 





Meetings of Labor Men 


AFL-CIO Conventions,—April 1-3: United 
Wall Paper Craftsmen & Workers of North 
America, New York, New York. April 1-4 
Louisiana State Labor Council, Shreveport, 
April 8-10 Interna 
Union of North 

April 22-27 Hotel & 
Bartenders International Union, 

April 25: American Fed 
County & Municipal Em 


meeting 


|Louisiana Coopers 
Cincinnati 


Restaurant 


tional America, 
Ohio 
Employees & 
Chicago, Illinois 
state, 


America, 


eration ot 
ployees ol convention 
place unannounced 

Upper Midwest Industrial Relations Con- 
ference.— lie fifteenth annual Upper Mid 
Industrial Relations Conference, spon 
Chapter of the 
Manage 


west 
Ewin City 

Advancement of 
cooperation with the Industrial 
Center of the University of Min 
held April 9-10 in Minneapo 
conference will be 


sored by the 
Society for the 
ment in 
Relations 
nesota, will be 
lis. The 
the Hotel Leamington 
Relations Research Associa- 
tion. The annual meeting of the 
Industrial Relations Research Association 
will be held April 19-20 at the Statler Hotel, 
Washington, D., ¢ 

American Society for Personnel Admin- 
istration.— | he 
the American Society tor 
istration will be held April 22-24 at Richmond, 
Hotel John Marshall 


he adquarte rs 


Industrial 
spring 


annual conference of 


Personnel Admin 


ninth 
Virginia, at the 


Indiana Enacts Right-to-Work Law 


The measure became law after gov- 
ernor refused to sign the ban on 
compulsory unionism. 

Indiana became the eighteenth, state to 


when H,. 197 


bee n 


have a_ right-to-work law 


became law three days after having 


submitted to the governor! I he 


278 


governor! 


allowed the measure to become law without 


his signature or approval. The measure 
outlaws union membership or nonmember 
ship as a condition, or a prerequisite to con 
tinuation, of employment. Indiana is the 
first well-populated northern industrialized 
state to adopt such a law. All the others 
are southern states or primarily agricultural 
states. The 
become effective 

The 


January 


Indiana right-to-work law will 
this 


had 


summer. 
introduced in 

final 

encouragement ol 


measure been 
and had received 
approval March 1. The 


discrimination against an employee under a 


legislative 


security agreement was made a mis 
punishable by a $100 fine 
An identical penalty 


soliciting, or 


union 
demeanor, and 
ten days in jail was 
established for 


a contract requiring union membership as 


entering into, 


well. Passage of the new law has been of 
ficially protested by an Indiana state senator 
on the ground that the bill was not properly 


before the 

Right-to-work 
have been very 
other bills—S. 169 


introduced in the 


Senate tor action 
lobbie S 


active in 


were claimed to 


Indiana. Two 
and 2 171 had 
State having the 
same right-to-work 
which gained legislative approval but not the 
governor's. One bill prohibited the denial 
of employment because of membership or 


been 
senate, 


aims as the measure, 


nonmembership in a labor organization; the 
other proposed to submit to the voters in 


the next general election a question con 


cerning the denial of employment on the 


same grounds 
Not long after the 


law, the 


right-to-work measure 
Indiana Legislature sub 
labor bill to the 


senate 


became 
mitted governor! 
tor his bill, 
S. 251, which provided the working peopl 
of the with the select thei 
bargaining right to 
organize into measure 
was approved March 12 


another 

signature It was a 
right to 
and the 
This 


state 
own agents 


local unions 
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Legislative Battles already been passed by the Hor wovid 
Loom over Right to Work as Gqrecmens 0 exciede 1 , 


nile. ; 
employment te 
Legislative proposals on union security rganization are 
have been introduced in many states. "to the Idaho 


the counterpart 

or ‘ | oy 

A great deal of attention has been focused other bill, S. 172 

on th att so ous isiness group 

he attempts of various busine grou] of a right-t 

and organized labor to either enact or cultural worker 
repeal state right-to-work laws this year # 

In Ilin ! a 

H 67) whicl 


1 


lo date, there have been legislative intro 
ductions made in California, Connecticut 


Delaware, Idaho, Illinois, Kansas, Maryland les has been in 


and Ohio to enact, and repealers have beer In Kansa » a 


proposed in Iowa, Nebraska, Nevada and ment has beer 
Utah. Organized labor has indicated that lating 
pressures have been brought to bear in 
New Hampshire, New Mexico, Vermont 
and West Virginia to introduce right-to 
work measures 

At present, 18 states have law vhicl 
make it unlawful to deny employment b« terned like 

ause of membership or nonmembership in  Indiana—but not id cal to been 
a labor organization They are Alabama introduced voul | vide j tf $100 
Arizona, Arkansas, Florida, Georgia, lowa to $1,000, 
Indiana, Mississippi, Nebraska, Nevada, Nort! who would 
Carolina, North Dakota, S« Carolina 
South Dakota, Tennessee, Texas, Utah and 


1) 
} 


Virginia. Louisiana repealed its general 
right-to-work law back in June Maine 
New Hampshire and Delaware had had 
restrictive laws similar to current right-t 
vork laws, but they had repealed them 
earlier 

In California, there is but one measure it 
the legislature, A. 260, which provides that 
no person shall be denied, prohibited o1 
obstructed from remaining or becoming 
member of a union 

Che Connecticut Legislature has before 
a bill, H. 140, concerning compulsory 
ism, which provides that the right of 
son to work shall not be denie« 
on account of membership 
Another bill in the Connecti 
H 1041, deals with 
provides for the 
vidual’s freedom 
he belongs to a union or not 

In De laware, an amendment 
duced H. 55 which will establisl 
to-work law 


In I 


aho, House Joint Resolutior 


| 
tains that no person shall be denied the 


opportunity to obtain or retain employ- Organizational Picketing 


ment because of membership or nonmem 


} 


var Bans introduced in state legislatures 


bership in a labor organization nother . ' - : 
aim to protect against union coercion 


introduction, H. 100, makes it unlawful 
refuse employment becaus« 


join a union. One bill—H 


Rank and File 





of organizational picket lines.” If this con 
tention by the Commerce and Industry As 
New York be true, then legis 


introductions in four 


sociation of 


lative states have as 


their purpose the elimination of the em 


ployer’s forced capitulation to the demands 


of the union. Generally, organizational picket 


ing results in coercion of an employer into 
because he has 


his customers 


accepting union demands 
found himself 
and suppliers by his dependence on union 


controlled trucking 


isolated from 


The association’s statement also pointed 
out: “The first knowledge the employer 
have that he is ‘labor 
is when he sees a pi ket line of non 


may involved in a 


dispute’ 
front of his business one 


bills 


Indiana, 


employees in 
This is 
the Legislatures of 
New Mexico 


In Indiana, the senate has passed S 


introduced in 
Massac huse tt 


guard 


morning.” what 
against 
306, 
which prohibits picketing by persons othe 
than employees of the management in 
volved in a. dispute In Massachusett 

H. 652 is intended to protect from picketing 
employers and employees having harmoni 
ous relations. In New Mexico, a bill 
had been introduced—S, 59 that 
pi kets im labor disputes be employees ol 
dispute 


and expressly 


labor 
requiring 


the picketed firm at the time the 
These bills all 


stranger picketing when picketing 


arises various desire to 
eliminate 
is conducted for organizational purpose 
At present, in New York, there is the 
MecCullough-Drum bill—S. 2788 and A 
which the tate 


tice act to provide that any acts or 


2877 


would amend civil prac 
conduct 
of persons or labor organizations picketing 
employer’ 


premises o1 
hall be interference with 


or patrolling an 
causing such action 
self-organization and to bar 
shall not 
labor dispute 
may be issued. The 
Practice Act afford 


whether or 


the rights of 
gain collectively, and under cet 


tain conditions—constitute a 
Injunctions 


State 


for which 
New Y ork 
pr keting the 
not the 
ot the 


Civil 
SAlric protection 

picketing union is acting on behalf 
affected employees 


Organizational picketing serves the pur 


pose of informing employees ho are ui 


organized of the advantages of unionization 


Organizational picketing is regarded as a 


guaranteed by the 
States 


form of “free speech” 
Constitution. The 1 


Court has held that peace ful pie keting should 


nited Supreme 


be protected as such. Proponents of the 


organizational picketing in 
that the unions are ade 


Workers are 


meetings at 


restriction on 
New York 
quately protected 


claim 
accessible 
and at homes 


at lunch hours 
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or in union halls. Literature can be dis 
tributed outside the place of employment 
Education of the worker can 
be accomplished by these techniques. Under 
existing state laws in New York, employers 


unorganized 


are forbidden to discharge or discriminate 


in any way against employees because of 


their 
According to the 
Association, New 
workers than 
though the 
belonging to anions is barely 


union activities 
Industry 


unorgan 


Commerce and 


York has 


other 


more 


ized any state in the 


country, percentage of workers 
higher than 
the national average 


Whether or not any legislative action will 
be taken in these 
Massachusetts, New 


dependent on the 


several states—Indiana 
Mexico and New York 
may be constitutional 


questions raised by any limitation on the 


right to picket peacefully for lawful objectives 


Extension of FLSA Coverage Urged 


Secretary of Labor Mitchell proposes 
some widening of federal wage-hour 
coverage, and AFL-CIO President 
Meany calls for even broader coverage. 
secretary ol Labor M ite hell urge d ame nd 


Labor Standards Act te 


25 orkers in 


ment of the Fair 


include an additional 2.5 million 


some 3,000 enterprises under the act’s cover 


ane His 
be fore the 


made in testimony 
Labor of the 
Senate Committee on Publi 
Welfare, one of two committees considering 
FLSA. Most of this 
vould involve the retail trade, 


2 200 enter 


proposal 
Subcommittee on 


Was 


] abor and 
amendments to the 


COVCTaARE 
) 


new 
about million employees and 
prises Phe secretary opposed propo 


to widen coverage to all “activities affecting 


interstate commerce 

The Administratio1 
extension of FLSA 
by AFL-¢ President 
labor 
that it did 1 


’s proposals for limited 
' 


COV CTAaARC Wa poser 
Meany in 


mony before the subcommittee on 


enoug! 


ot go tart 


that he 


ground 
declared favored 
vould 
establishments 

business of less than half a million 
Labor Mitchell had 
subcommittee, headed by 


ssachusets, that 


union official 


» 1267, whicl exempt oO those 
retail or service 
annual 
dollars secretary ot 
told the 
Kennedy of Ma 
with fewer than 100 workers and an intet 
state inflow of less than $1 
in supplies should be 


of the 


Senator 
busines ( 
million a year 


exempt from the pro- 
hour law. The 


with the 


federal wage 


Visions 


union president also disagreed 


Secretary of Labor's proposal that only 
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he minimum wage provisions, and 


maximum hour provisions, of the 


should apply to the newly covered enterprises 
Che amendments proposed by the Seer 


tary of Labor would not bring any 


1 


local business wv 1 the teder: 


no employes covered 


protection e 2 million 


intended to wvered by the « 
FLSA employed 
organizations and guar 
stores and other 
About 150,000 


these tail enterprises 


coverage, most ar¢ 
chain-store 
unit department 
retail establishments 
other employee s ot 


are employed in central 


already r by 


and are 
FLSA. In 
the Secretary, the prop 
to 65,000 employee 
15,000 telephone employes 
50,000 


house Ss, 
timated 
| 


] 
vOoUuTC 


addition, it : ‘ 
extend 
coverage ot metropolitar 
transit sy 


90,000 


tems, 


camen, employees ol 


country’s largest hotel systems, 30,000 em 


ployees Oo! large taxicab and 


200,000 employees in about 100 c 


compan 
One 
Struction activities 
Besides the enate ubcommittes 
Labor Subcommittee of the Hous« 
mittec ol | ducation and | abor, 
Kelly or Pennsylvania, ct 


roposed 


( ongressman 
ducted | 


to the Fai 


earings on p amendment 
Labor Standards Act 
Meany’s suggestion that S. 126/ 


additional 7 


President 


be enacted would mean an 


million workers would be covered by the 


federal ax hour tatute, in addition t 
those to 


ol |Labor’s ; roposal 


covered under the secretary 


New NLRB General Counsel 


Jerome D. Fenton sworn into office on 
March 4, 1957. 


Jerome D. Fen 
post of 


General 


in 
it In 1943, 


president in char 


a transoceani 


Rank and File 


small, 


Jerome D. Fenton 





New NLRB Member 


Joseph A. Jenkins’ appointment brings 
Board membership up to full strength 








What we have been witnessing for 
the past few years is not a state of 
nervous co-existence but the devel- 
opment of cooperation. Labor and 
management, no longer antagonistic 
as they were years ago, seek to 
understand each other's problems 
and desires —James T. O'Connell, 
Undersecretary of Labor. 





Member Philip R 
President 
in 1953 and 
after Farmer’s term had expired and before 


Rodgers was appointed by 
a five-year term 
interim chairman 


Fisenhower for 
served as 


Leedom was appointed the new chairman 
Member Stephen S 
1956 by President 

Mr. Jenkins was born in Utah and was 
University of Utah and 
at Georgetown Law School. Admitted to 
the New York bar in 1947, he 
attorney attached to the Fort Worth, Texas 
othce of the NLRB until 1951 
1951 and 1953, he was Chief of the Enforce 
10, of 


Board 


Bean was appointed in 
Fisenhower 


educated at the 
Was al 
Jetween 


Branch, Region 


Stabilization 


Litigation 
Wage 


private ly in 


ment and 
the National 
He practiced 
1953 and 1957 


Texas between 


Secretary of Labor Asks 
for Taft-Hartley Changes 


Three changes in labor law for the 
construction industry are proposed. 


Mitchell has sent 


three 


Labor 

Congress 
in the Taft-Hartley Act as 
it presently applies to the building and con 


Secretary of 
a draft bill to 


specifi 


asking for 


( hange Ss 


struction industry He announced that these 
first 
Administration’s labor law program, as other 


proposals were but the part of the 


recommendations will follow The amend 
affect 
certification without election, and apprentice 


ments multiemployer bargaining, 


ship and training trust funds 


“Matters of jurisdictional disputes, re 


strictive practices, and secondary boycotts 


at construction project sites were resolved 
by agreement that legislative action was not 
at volun 


required now since present efforts 


tary solutions of these problems would be 
continued,” declared the Secretary in stat 
ing that the three legislative proposals made 
had the unanimous support of an advisory 


committee composed of employers’ and em 
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ployees’ representatives in the construction 
industry 

The multiemployer bargaining change 1s 
amend the definition of “em 
ployer” in the National Relations 
Act. It would make it clear that multiem 
such as employer associations 


i tended to 
Labor 


ployer groups 
may engage in collective bargaining to the 
ame extent Though 
multiemployer bargaining is recognized un 
der the NLRA, it has never “received the 
express Congress.” Multiem 
ployer bargaining is quite extensive in the 
building industry; it has bargaining advan 
for employers and employees. The 
Labor stated that it has also 
proved successful in 
working conditions and it provides equality 


as individual employers 


Sanction oft 


tages 
Secretary ot 


stabilizing wages and 


of bargaining power between employers and 
employee S 


Because hiring practices and collective 
bargaining relationships in this industry ar 
difficult to accomodate under the representa 


NLRA, the advisory 
National 


committee 
Labor Relations Board authorized under ap 
certify unions, 


tion procedures of the 


desires to have the 


propriate circumstances to 
acting in behalf of employees of employers 
industry, aS ex 


primarily engaged in the 
without 


bargaining representatives 


his proposal would require 


clusive 
prio ele ction 
and union 


by the employer 


joint petition 


It would assert present recognition ol the 
union by the employer No 
would be made under this proposed amend 
history ot a collective 


certincation 


ment if there was no 


bargaining relation hip between employer 


and union and if the Board found that a 


ubstantial number of the employees in the 


unit asserted that the union was not desig 


nated or selected as bargaining agent by a 


majority of the employees 


The casual employment status of cor 


struction workers and. the disadvantaywes 
vhich 


the employme nt 


unions have suffered only because 


patterns in their industry 
have made certification impossible under the 
existing NIRA have 
posal The 
be to 


the right of the 


prompted this pro 
effect of the amendment would 
protect voluntary relationships and 
employees to be free of 
coercion in the selection of their own repre 
sentatives 

The draft bill of the 
Labor 


to clarify the 


secretary would 


amend the Management Relations 


Act so as 
tion 302, of employer contributions to jointly 
trust 


legality, under Sec 


administered apprenticeship and training 
Under the 


funds in the industry present 
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is Uu l (1) tor an empl 
representative 
t] 


delives ) a 


\ or 0 


einployees any mey 
value and 4 ) such 


receive Y 


vever, certain enumer; 


The amendment proposed 
payments to a trust fund set up 
an apprenticeship or training prog 


these exc« ptions 


Welfare-Fund Control 


Senators have proposed bills designed 
to regulate and control employee funds. 


Iwo bills, both imtroduced last year 
deral legislative action after 

been reintroduced—Senate B 

and 1145 Senator Dougla 0 


ponsoring the former, whicl 
principal feature the registratio 
velfare fund . and the admun 


these funds by the Securities and Exchange 

Commission The r bill, sponsored b 
nator Ives of New York, call 
registration of such welfare 


be administered by the 


bill, n has been referred t the Set 


Labor and Public Welfa 


Committee on 
vould require an annual report by per 
charged with the over-all management 

] ] 7 


any employee velfare or benefit pla | 
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one 1s doing any reé 


NLRB decisions on 
h appears to hi 
in industrial relations 


submitted 
sufficiently 
ut 


B dee 


that minimal rese:z 
on the consequences 
developing in the area 


provisior tions in the fie 
readil , on the NLRA 


A hint as to what 
of voluntary arbitration and no-strike 
of collective bargaining agreement j 
seen by those who are watching federal and liews of NLRB and 
state court decisions which must integrate ir tantial amount of the 
dustrial relations behavior with these statute 
NLRA, Sec. 8(a) and (b) and Sec. 301: Unit 
States Arbitration Act Norris-LaGuardia Act p 
and the Supreme Court's ‘‘federal pre-emption Bulletin No. 22 (Bu 
doctrine as expressed in the Garner Laburnum Ur ersit of 
Anheuser-Busch and Westinghouse decision rsit of Penn 

While each issue of the Monthly Labor ernment in Labor 
Review (Bureau of Labor Statistics) was not in Achievabl 
checked for articles dealing with NLRA By 


refiects personal 


J 
ed changes See Professo 


iblished in Addresse 


(0 pr 
’ } 
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Professors Cox and Dunlop,” there is a 
very substantial output of articles discuss 
ing NILRB decisions. For the busy prac 
titioner, as well as the student, these ma 
terials are of inestimable value. Principally, 
such articles digest, synthesize, analyze 
and appraise NILRB and court decisions, 
but they do not meet the needs and ob 
jectives which can be supplied only by the 
type of research suggested herein ‘ In one 
sense most of this material is like a special 
purpose tool; like all such tools, its utility ts 
limited to a precise task 


Lest these comments be misunderstood 
I hasten to add that they are not intended 
to deprecate the singular value of “legal” 
contributions As a matter of fact, the 
writer, as coauthor, has engaged in sucl 
writing.” But this burgeoning develop 
ment of “legal” articles is no substitute 
for basic research on the results of NLRB 
decisions. However valuable to industrial 
relations are the voluminous decisional ar 
ticles, the objective of providing valid measure 
ments of the consequences of NLRB 
decisions is not being met 


Illustrative Research Topics 


The type of research being suggested 
bears considerable similarity to what Pro 
fessor Frederic Myers has done in his study 
of the “Effects of ‘Right-to-Work’ Laws 
\ Study of the Texas Act.”” His conclu 
sions, based admittedly on limited data 
because adequate data is difficult to secure, 
are not only valuable but should provide 
evidence for both opponents and proponents 
of right-to-work laws 

Illustrative of the areas of research on 
the NIRA which could profitably be car 


ried on are the following 


Commerce jurisdiction.—Answers to the 
following questions, raised as a result of 
the NILRB’s refusal to assert its jurisdic 
tion, are greatly desired by labor and man 
agement 

(1) What happens to the unfair labor 
practices of the representation question 
when there is a state act and when there 
isn't one? 

''*Regulation of Collective Sargaining by 
the National Labor Relations Board,’’ Harvard 
Law Review, Vol. 63, No. 3 (January, 1950) 
and “‘The Duty to Bargain Collectively During 
the Term of an Existing Agreement,’’ Harvard 
Law Review, Vol. 63, No. 7 (May. 1950) 

‘In addition to the law reviews, the monthl) 
Labor Law Journal (Commerce Clearing House 
Inc.) publishes a considerable number of such 
articles 
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In the last analysis, only the prin- 


c 


iple of justice can draw the line 


between civilized warfare and sheer 
massacre, between legitimate de- 
fense of the basic order of human 


fe and the barbaric destruction of 


all order in human life. Unless this 


n 


ne is drawn, with absolute firm- 
ess, there can be no solid founda- 


tion for human security—Thomas 
E. Murray, of the United States 
Atomic Energy Commission. 





(? 
tor 


agre 


sentation question, does the union strike to 


secu 
(3 

juris 

alin 


2) If there is no available machinery 


holding elections or the parties cannot 


e on a method to resolve the repre 


? 


re exclusive recognition 


) What effect, iW any, has the NLRB'’s 


dictional standards on collective bat 
ing ? 


Refusal to bargain.—To achieve equality 


in law for both employers and unions, the 


act |] 
prac 
to bs 
resel 


ity 1 


| 


provides that it will be an unfair labor 
tice for an employer or union to refuse 
argain collectively where the union rep 
its an uncoerced and unassisted major 


n an appropriate unit. We may as! 


ourselves these two questions 


(1 


) If a labor agreement is signed afte 


an NLRB order or court decree, was it 


Signe 


does 


d with or without a strike, and how 
It compare with contracts signed by 


other employers in the same industry ? 


(2 
cle sp 
seek 
had 

Ne 
barg 
not 


torm 


(1 


2) Were harmonious relations established 


1 
ite legal sanctions, or did the employer 
to oust the union after the contract 
expired ? 

xt, suppose the employer refuses t 
ain over matters which he claims are 
bargainable, or refuses to furnish 
ation demanded by the union 


) Does the NLRB’s definition of the 


scope of bargaining hinder or contribute t 


( oll 


(? 


hurni 


The 


ctive bargaining ? 


sh certain information, did the union 


Disaffiliation,’’ Vol. 1, No. 8 (May, 1950) 
Labor Board Looks at Arbitration Vol 


2. No. 5 (May, 1951) The Eternal Triangle in 
Labor Relations Vol. 4, No. 5 (May, 1953) A 


New 
5, No 
ter 
appes 
collat 
« gq 
77-84 


Look at the NLRA and Arbitration Vol 
8 (August, 1954); letter-supplement to lat 
arbitration article (January 1955)—all 
iring in the Labor Law Journal, written in 
oration with Harold X. Summers 
Industrial and Labor Relations Revieu 
(October, 1955) 
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Jurisdictional disputes 
] , | ‘ 


sucl 
admn Is 
hethe: 


erest to elimi 


tinue 


bars all 


Illustrat Profe 
comment t-Hartle 
ized labor 
ment and 


ment relat 


ceeding 
* These 


of the 


bargain i course 
to Profe ) rge W 
and per \ question about tl 
Note wever a contrar vie 
by Chance lark Kerr Vho t 
bas! j nanageria prerog 
inion ] ‘ troublesome or 
beer rel worked 
lor al l Liber 


iddre 


refer the October 
t which removed the 
pte n an NLRB « 
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unions, employers, employees and public 


officials and raise questions as yet un 


re solved 


(1) What are the 


least desirable consequences of 


desirable and 
NLRB sec 
ondary boycott decisions from the point of 
of collective bar 


most 


view of the public and 
gaining ? 


(2) Which 


are primarily affected, and why?” 


unions and which industries 


(3) Does experience indicate that priority 


handling ” and injunctive action have any 
effect on collective bargaining in the mari 


time, construction and trucking industries ? 


(4) Where an injunction is obtained, does 
the union 
bring pressure upon the primary employer? 
NLRB 


impact 


turn to alternative devices to 


and injune 


the 


Have decisions 


had 


unionization, and in 


(5) 


tions rate oft 


any upon 


what industries? 


This category em 
many that the 
following questions are highly selective 


Representation cases.” 


braces so specialized areas, 


(1) With respect to the appropriate unit, 
have industrial unions fared in collec 


a) 


how 
tive bargaining ? 

(2) In what NLRB 
craft severance decisions affected collective 
unionization, in 


way, if any, have 


bargaining terms, rate of 


crease in membership and power of certain 


unions, and development of craft skills? 


With 


agreement, 


(3) provisions of a 


labor 


respect to the 
accommodation is 
certified by the 
hasn't 


what 
union 


old 


rival 
the 


made by a 
NLRB when 
expired ? 

(4) Do 
union employer 
affect the 

(5) How 
of strikers how 
representation 


contract 


“unlawful” anti 


conduct 


“privileged” or 
speeches and or 


outcome of elections ? 
widespread is the replacement 
affect the 


elections ? 


and does this 


results of 
(6) Under 


ployer” or 


“em 
filed 


what circumstances are 


“decertification” petitions 

"Richard J. Grey, president of the Building 
and Construction Trades Department, AFL-CIO 
reports that 30 per cent of the complaints issued 
by the NLRB against unions, and 50 per cent of 
the injunctions obtained, were directed at the 
building trades unions. Consequently, the Taft 
Hartley relief that the building trades unions 
want primarily is modification of the secondary 
boycott ban, authority to make contracts with 
contractors before employees are hired and 
elimination of the right-to-work laws (Neu 
York Times, January 22, 1956). 

" Sec. 1001) of the act 

*It is interesting to note that 
substantially more than half of the Board's 
case intake are representation cases, the bulk of 
the published articles on the NLRA deal with 


even though 
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and, if elections are held, do unions wu 


such elections ? 


(7) Are unions filing more objections to 


elections they lose and, if they are, why’ 


Why So Little Research Exists 


If, as has been emphasized, the kind 
important and few 
hasn't it at 


reasons 


research described is 


researchers are doing it, why 
tracted more attention ? 
for this are varied and complex, they ar 
to detect Perhaps the 


(1) lacl 


Because the 
not easy and define 
explanation lies in these 
of interest, (2) a lack of trained researchers, 
(3) difficulty of obtaining financial support, 
(4) the breadth of tasks and 
the fact that the area is political 
troversial 


tactors 


research (5) 


industrial relations researcl 


around 


\ survey of 
concentration certain sub 
arbitration, personnel prac 
theories of the 


labor move 


reve als 
ects economics, 
unions, labor 


comparative 


tices, local 


movement, and 
A part 

relations, 
challenging curiosity 
suggested research Moreover, the 
principally concerned 


from attorneys practicing law 
researchers appear 
about the 
attorne\ 


wit! 


ments 
in labor few 


to have any 


practitioners are 
the and 


cle cisions 


meaning pragmatic application of 


generally not 
facilitate the 


are 
than 


Law schools 


equipped to do more 
integration ot 


lack the 


and 


organization and 
The illustrative 
vlamour of national-emergency strikes 


labor The 


researchers is to work in 


systematic 
decisions topics 
tendency 
the 


“big” relations issues 


of many rela 


tively uncomplicated, well-charted and uni 


0 


versally accepted areas 


The bulk of the leaders and rank and-file 
researchers in industrial relations have their 


While such background 


suitable for 


roots in economics 
is undoubtedly 
current 


tackling the 


valuable and 


research, it alone isn’t 


suggested 


much of the 
adequate lor topics 


herein, which require well-defined insights 
July 1, 1953, to 
13.989 cases 
7,975 were 
Annual Re 


labor practices. From 
194, out of a total of 
5,962 were unfair labor practices and 
representation matters. (Nineteenth 
port, NLRB (1954) p 155.) 

* See footnote 1 

“An exception is 
John V. Spielmans, cited at footnote 20, which 
suggests the data needed in measuring results 
of a specific kind of NLRB election. Consonant 
with the views expressed in this paper, Pro 
fessor Spielmans observed Since it seen 
important for those interested in the labor move 
ment to be able quantitatively to gauge the 
effects, if any, of such changing Board poli 
clear-cut figures should be available to 
measure them."’ (At p. 281.) 


unfair 
June 30 


the article by Professor 


cies 
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sympathe 
ago "hi 
hance only favors 
While not an absolute 
and, « sp« cially. public 
appear helpful 
o combine the requisite l 
experience with an understanding 
preciation ot! laft-Hartley 
roblen 
combination 
lents in economics with law student 
tilized by Cox and Dunlop,“ 


right direction 


rsit friends impre 
difficulties encour 


relation 
lations, 
overnments, ¢ 


unions 


ecurity benefit 


any press 
probably 


obligation 


nformati 
of NLRB decisions req 


t written material repel 


and mere 


flects of 


controy 


See articles cited at footnote 23 il ! iriou 
The growth of collective bargaining in the edge because 
United States depends iargely upon organiza Hence, it ia de 
tional election held by the National Labor mation be gathered 
Relations Board Although it is important that ‘ J ! \ pie 
we hould know just how effective such electi 
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Of all the enemies to public liberty, 
war is, perhaps, the most to be 
dreaded, because it comprises and 
develops the germ of every other. 
War is the parent of armies; from 
these proceed debts and taxes. 


—James Madison 
takes into ; unt whether 





bargaining itions!| Ip between 

union is establisl 

relations areas. Like Professor 
helieve that “ 


divorced from practical affairs” and should If that is so, public consideratio 


ituation 
research finding cannot 


contain “value judgments.” Research on action to implement such objectives 
the effect and impact of NLRB decisions i be predicated upon facts—reliably as 
eminently qualified to meet these objective competently analyzed and objectively 


rted. Since it appears unlikely tha 


' ‘ 
Of course, | am aware that communit 2 
‘ : : task will he pert rmed by either govern 


mental agencies or legal institutions, it falls 


decision-making in labor relations is a com 
pound of many variable Nor am I so ; , P 
industrial relations research center 


naive as to believe that even if maximum , 
fill the need 


research efforts resulted in optimum a 

cumulation of empirical data, would the Despite the fai obvious problems 
parties to the widespread controversy o1 rea ! in this paper is, in 
the NLRA necessarily rest their respective view, within apacity of university 
cases on testable hypotheses. Uniform in rch centers. There are sufficient researcl 
accuracies and unprovable assumptions see1 leaders and students with the necessary 
to characterize so many of the argument xperience, breadth of understanding and 
about the act. However, like many aspects courage to initiate some projects. As the 
of labor management relations where facts gain expertise, the challenge of the t pic 
alone do not resolve conflicts, facts «dé hould not only stimulate them but enlist 
mollify intransigences and minimize differ otl Aid and cooperation may be antici 
ences. In this field the need is so pressing pa om tl affs of the General Cour 
for research teams to identify lose ars and the Board, members of which have 
ments which have empirical validity, terest in, and detailed familiarity 
which clearly do not and those which can e decisions of the NLRB but lack 


not be verified at all resources, facilities and research kno 


vhich the university can supply. It is im 


Persons who have achieved maturity in 
portant to emphasize, however, 
‘ 


industrial relations fully realize that gi 


lation itself does not establish or destroy Savery - 
good employer-union accommodatior How and director of 

ever, the protection of everyone's rights | have hesitated for a long time 
employees, union members and public—is presenting these views about resear 
no obstacle to good employer-union rela the results of NLRB « ions becat 
tions and is generally helpful. Congress anticipated that 

acting in the public interest, has enacted Perhaps it is 

laft-Hartley as one means of social control matter to the attentio 


of labor relations. To the extent that 1 trained and 


equipped in iu ‘ 
suggested studies aid consideration of ‘IT; tions research field Although this elucida 
Hartley and thus may achieve a more tion of the problem may not immediately 
rational and constructive public control, the timulate research along tl iggested lines, 
likelihood of constructive employer-union it should focus attention on an obvious 


relations is enhanced.“ esearch lack [The End] 


“ Printed proceedings, IRRA (1952), pp. 5-6 lo complement the type of research dis 
* Professor Sumner H. Slichter, printed pro cussed in this paper, it is suggested that the 
ceedings, IRRA (1949), p. 8 Board and General Counsel select an advisor 
“Statement of Professor W Willard Wirtz committee composed of outstanding men in the 
reported in the November 17, 1955 Chicago field to review and analyze NLRB procedures 
Daily News ind questions arising out of NLRB decisions 
“Cited at footnote 45 for the purpose of evaluating the work of the 
agency and recommending procedural and sub 

tantive changes 
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Statistics ... 


1 pompous gentleman tells other e« 
men “And I see no end to th 
making payments because they 


because they ‘ve got payments to make 


1 1 


Evidently this ventleman place great 


fact that there are 66 million people in the labor 
Statistics reflecting the rising tide of per 
) 


in 1956 equaled $325.2 billion, and upon sta 


increasing use of installment credit, which 
$31.5 billion (Consumers, however, did save 
this tremendous income—$20.9 billion—even 


taxes ate into personal incomes to the extent o 


course of business is 
decision-making proce 
necessarily rely upon statisti 
course, from the past trend 

a picture of where the business has bee 

outside forces affect the course of where his 

he must be cognizant of statistics charting 
outside forces. Statistics of e out 

tively recent origin In : ‘ the direction 
Department of Commerce began publi hing cet 
income statisti Then came the |] mployment 
in accordance with which the 

nomic report to Congress 


to a large extent, the 


\dvisers We have adapted 
ver this month The heavy 
gross national product. The 
put of goods and services in tert 
has risen from $196.2 billior 
vhich is a tremendous 
economy, showing the 
by people who are Wor! 


predict that this 
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